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(i) 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


1. Did the Lower Court commit reversible error when it not only 
refused to give defense requested instructions to the effect that the 
jurors, in determining whether the Defendant's failure to appear and to 
testify was willful, might properly take into consideration evidence 
which tended to indicate that the Defendant's default was due to his 
reliance upon erroneous advice of counsel, but to the contrary, 
instructed the jury that such reliance was, as a matter of law, no de- 


fense to the offense charged? 


2. Was the Defendant's Motion for a Judgment of Acquittal, which 
was made at the conclusion of the Government's case-in-chief, and 
renewed at the close of all of the proofs, erroneously denied by the 
Lower Court where the Defendant was charged with willfully failing and 
refusing to appear and to give testimony before the Senate Select Com- 
mittee on Improper Activities in the Labor and Management field on 
July 31, 1958, and the evidence adduced by the Government unequivocally 
demonstrated that the subpoena served upon the Defendant in Detroit, 
Michigan, in the morning of July 28, 1958, required the Defendant's 
attendance for the purpose of testifying, not on July 31, 1958, but rather, 
"forthwith" ? 


3. Did the Lower Court err when, over the timely objection of 
defense counsel, it allowed the Assistant United States Attorney to 


pursue, upon cross-examination of a defense witness, a line of question- 


ing which manifestly prejudiced and inflamed the jury against the 
Defendant ? 


APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED : 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


The Lower Court Committed Reversible Error When . 
It Not Only Refused To Give Defense Requested In- 

structions To The Effect That The Jurors, In De- 
termining Whether The Defendant's Failure To Appear 
And To Testify Was Wilful, Might Properly Take 

Into Consideration Evidence Which Tended To 
Indicate That The Defendant's Default Was Due To His 
Reliance Upon Erroneous Advice Of Counsel, But To 
The Contrary, Instructed The Jury That Such Reliance 
Was, As A Matter Of Law, No Defense To The Offense 
Charged Sie dispute Sk pe A Re ea 


A. When timely requested by defense counsel and 
where justified by the issues and evidence, in- 
structions as to the Defendant's theory of de- 
fense must be given by the Lower Court to the 
jury . 7 
While, generally, reliance upon erroneous 
advice of counsel is not a defense, the contrary 
is true where the offense charged, as here, re- 
quires especific intent, this exception being pre- 
dicated upon the legal theory that said reliance 
upon advice of counsel constitutes justification 
and thus negates the requisite element of intent 


1. The offense charged requires a specific 
intent . 


Reliance upon the advice of counsel, albeit 
erroneous advice, is a defense to a prosecu- | 
tion for violation of an offense which re- 
quires a specific intent 


(iv) 


INDEX 
(Cont'd.) 


Where The Defendant Was Charged With Wilfully 

Failing And Refusing To Appear And To Give Testi- 
mony Before The Senate Select Committee On Improper 
Activities In The Labor Or Management Field On July 
31, 1958, And The Evidence Adduced By The Govern- 
ment Unequivocally Demonstrated That The Subpoena 
Served Upon The Defendant In Detroit, Michigan, In The 
Morning Of July 28, 1958 Required The Defendant's At- 
tendance For The Purpose Of Testifying, Not On July 31, 
1958, But Rather '"Forthwith", The Lower Court Erred 
When It Denied The Defendant's Motion For A Judgment 
Of Acquittal Which Was Made At The Conclusion Of The 
Government's Case In Chief And Which Was Renewed 

At The Close Of All The Proofs 5 : 5 


A. Asa matter of law, the "forthwith" subpoena was 
a command to the Defendant to appear and to testify 
before the Senate Select Committee no later than 
July 29, 1958 ; F 


The efforts of Mr. Salinger to modify the "forthwith" 
requirement of the subpoena were a nullity : 


Time being of the essence of the offense charged, 
the Defendant cannot properly be found guilty of 
failing to appear and to testify before the Senate 
Select Committee on July 31, 1958, when the proofs 
emanating from the Government witnesses estab- 
lished beyond peradventure that he was never sub- 
poened to appear and testify on July 31, 1958 


The failure of the Government to prove the offense 
charged necessitates a reversal of the conviction 
notwithstanding the provisions of Rule 52 (a) of the 
Federal Rules of Criminal Procedure 


The Lower Court Erred When, Over The Timely 
Objection Of Defense Counsel, It Allowed The As- 
sistant United States Attorney To Pursue, Upon Cross- 
Examination Of A Defense Witness, A Line. Of Question- 
ing Which Manifestly Prejudiced And Inflamed The speed 
Against The Defendant ‘ ; - 


CONCLUSION 
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UNITED STATES OF AMERICA, 


Appellee . 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a conviction and sentence in the United 
States District Court for the District of Columbia. This Court has 
jurisdiction under 28 U.S.C. § 1291. 


Jurisdiction of the case below is based on18 US.C. § 3231. 


2 
STATEMENT OF THE CASE 


The Defendant-Appellant, Peter Licavoli, hereinafter referred to 
as "Licavoli", having been indicted for an alleged violation of 2 U.S.C., 
§192, R.S. 102 (52 Stat. 942), as amended (J.A. CP was found guilty 
thereof on March 30, 1960, by a jury in the United States District Court 
for the District of Columbia (J.A. 2, 118). On April 14, 1960, he was 
sentenced by the Honorable Alexander Holtzoff, Judge of the United 
States District Court for the District of Columbia, to be imprisoned in 
an institution to be designated by the Attorney General of the United 
States for a term of six (6) months and to pay a committed fine of One 
Thousand Dollars ($1,000.00), with the imprisonment to commence at 
the expiration of the sentence imposed upon Licavoli by the United States 
District Court for the Eastern District of Michigan in Docket Number 
35636 (J.A. 2, 119). Notice of Appeal from the Judgment and Sentence 
was filed on April 22, 1960, in the United States District Court for the 
District of Columbia (J.A. 2, 122). 


In the language of the True Bill, Licavoli was charged as follows: 


"On July 31, 1958, in the District of Columbia, the Senate 
Select Committee on Improper Activities in the Labor or 
Management Field, of the United States Senate, was con- 
ducting hearings, pursuant to Senate Resolutions 74, 88 
and 221 of the 85th Congress. 


Defendant, Peter Licavoli, having been duly summoned 
aS a witness by the authority of the United States Senate 
of the Congress of the United States, through its aforesaid 
Committee, to appear and to give testimony before that 
Committee in the District of Columbia on July 31, 1958, 
upon a matter under inquiry before that Committee, did, 
in the District of Columbia, on the said July 31, 1958, 
unlawfully fail and refuse so to appear, and thereby wil- 
fully did make default." (J.A. 3). 


: The numbers following the letters 'J.A." in parentheses refer to the cor- 
responding page of the Joint Appendix. 
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Edward M. Jones, called as a witness by the United States of 
America, hereinafter referred to as the "Government", testified that in 
the morning of July 28, 1958, he served a subpoena, a copy of which was 
received into evidence as Government Exhibit #5 (J.A. ‘i, 123), upon 
Licavoli in the Post Office Building (also known as the Federal Building ), 
in the City of Detroit, Michigan (J.A. 11). Upon approaching Licavoli, 
Mr. Jones said "I have a subpoena for you" and at the same time he 
Placed the subpoena under Licavoli's arm (J.A. 11, 12). As Mr. Jones 
was serving the subpoena upon Licavoli, Mr. Joseph Louisell, in a loud and 
clear voice, stated ''Don't take that; don't take that" (J. A. 12). Mr. Louisell 
also told Mr. Jones "You have no right to serve it here" (J.A. 12). 


Government Exhibit #5 reads as follows: 


UNITED STATES OF AMERICA 
Congress of the United States 


Peter Licavoli 

Detroit, Michigan , Greeting: | 
PURSUANT to lawful authority, YOUR ARE HEREBY COMMANDED to appear before the 
SENATE SELFCT Committee on IMPROPER ACTIVITIFS IN THE LABCR OR MANAGE- 
MENT FIELD of the Senate of the United States, on forthwith ; oo an 
at o'clock =o m,,__ at their committee room 101 Senate Office 


Building, Washington, D. C., then and there to testify what you 


may know 


relative to the subject matters under consideration by said committee. 


_—_———.. $$$. 


HEREOF FAIL NOT, as you will answer your default under the pains and penalties in 
such cases made and provided, 


TO to serve and return. 


GIVEN under my hand, by order of the committee, this 25th 
day of July _, in the year of our Lord one thousand nine 
hundred and fifty-eight 


sgd/ John L. McClellan = i 
Chairman, Senate Select Committee on Improper Activities in the 
Labor or Management Field, : 


It is requested that you telephonically contact Mr. Robert F. 
Kennedy at Washington, D. C., CApitol 4-3121, ext. 4828, for 
further instructions. (J.A. 123). 
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Pierre Salinger, called as a witness by the Government, testified 
that in his capacity as an investigator for the Senate Select Committee, 
he was in Detroit, Michigan, on July 28, 1958 (J.A. 17, 18). After he 
had been informed that a subpoena had earlier been served upon Licavoli 
on July 28, 1958, Salinger telephoned Mr. Joseph Louisell at the latter's 
law office in Detroit, Michigan, in the early afternoon of the same day 
(J.A. 17, 18, 32). During the telephone conversation which ensued, 
Mr. Louisell informed Mr. Salinger that he, Mr. Louisell, considered 
the subpoena invalid because it had been served in the Federal Court 
House (J.A. 19, 32, 36, 94). Mr. Louisell further stated that he was 
going to advise his client not to respond to the subpoena, but Mr. Louisell 
added that, although he was then representing Licavoli in another matter, 
he was not even sure that he would represent Licavoli with respect to the 
hearing in Washington (J.A. 19, 20, 31). Mr. Salinger, stating that he 
was acting upon instructions from Washington, then asked Mr. Louisell 
to convey to his client the message that, while the subpoena read "forth- 
with,"' that requirement had been waived and thus could be ignored by 
Mr. Licavoli, provided that Licavoli would appear to testify in Washington 
on July 31, 1958 at 9:00 in the forenoon thereof (J.A. 20, 22, 31, 32, 93, 
95}. Mr. Louisell replied that he did not know whether or not he would 
convey this message to his client (J.A. 21). 


At approximately 7:00 in the evening of July 28, 1958, Mr. Salinger 
again called Mr. Louisell and stated that since he, Salinger, had been 
advised by his office in Washington that the service of the subpoena was 
valid, he was again requesting that Licavoli appear in Washington on July 
31, 1958 (J.A. 21, 22, 32, 33, 51). Mr. Louisell responded that he 
still considered the subpoena to be invalid and he again stated, when re- 
quested by Mr. Salinger to convey this message to his client, that he 
might or might not do so (J.A. 22, 33) and he also reiterated that he 


was not sure he was going to represent Mr. Licavoli (J.A. 33). 
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During the morning of July 29, 1958, Mr. Salinger drafted and 
caused to be sent, in duplicate, a certain telegram, a copy of which was 
received into evidence as Government Exhibit #6 and WHICh reads as 
follows (J.A. 24, 25, 26): 


Peter Licavoli Peter 'Licavoli 
1154 Balfour Grace! Range, Route 2 
Grosse Pointe, Michigan Box 940 

Tuscon, Arizona 


‘Following up on conversation with your attorney, Mr. Louisell 
and pursuant to subpoena served upon you, you are hereby notified 
to appear in Room 101, Senate Office Building, Washington, D.C., at 
9:00 a.m., Thursday, July 31, 1958. 


"Robert F. Kennedy, Chief Counsel 
"Senate Select Committee on 
Improper Activities in the Labor or 
Management Field' (J.A. 124). 


On the same day, July 29, 1958, Mr. Salinger received a telegram 
from the Western Union, a photostatic copy of which was received into 
evidence as Government Exhibit #7 and which reads as follows (J.A. 27): 


"Detroit, Michigan, July 29. 


"Robert F. Kennedy, Chief Counsel, Senate Select 
Committee on Improper Activities in the Labor 
or Management Field. Detroit. 


"Your telegram July 29 to Peter Licavoli, 1154 Bao 
Grosse Pointe, Michigan, is undelivered. Addressee refused 
to accept. 


"Western Union.' (J.A. 124). 


On July 31, 1958, when Mr. Licavoli was called as a witness by 
the Senate Select Committee in Washington, D.C., Licavoli did not 
respond to his name and did not physically manifest himself? (J.A. 28, 
29, 30). | 


2 Nor did Licavoli appear before the Senate Select Committee in Washington, 
D.C., to testify on July 29th, 1958, according to the testimony, given over the 
objection of defense counsel, of Government witness, Paul J. Tierney (J.A. 53). 
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At the conclusion of the Government's case-in-chief, counsel for 
Licavoli made a Motion for a Judgment of Acquittal (J.A. 56-63). After 
this motion was denied (J.A. 66-69), two witnesses were called on behalf 
of Licavoli, namely, Grace Licavoli, the wife of the Defendant, who tes- 
tified that when a Western Union messenger arrived at the Licavoli home 
in Grosse Pointe, Michigan, on July 29, 1958, to deliver a telegram from 
Washington, she informed the messenger that her husband was not at home 
(J,A. 69, 70), and Mr. Louisell (J.A. 71-92). 


Mr. Louisell, an attorney practicing law in the City of Detroit, State 
of Michigan (J.A. 71), testified in pertinent portions, as follows: 

He was present on July 28, 1958, when a process server tendered a 
subpoena to Licavoli (J.A. 71, 89). At that time, Mr. Louisell told the 
process server that he did not believe that the process was good process 
and he also discussed with Licavoli the reasons why he believed that the 
service of the subpoena was invalid (J.A. 71, 89, 91, 92). His reasons 
for this belief were the manner in which the subpoena had been served 


and the vagueness of the language of the subpoena (J.A. 89). 


Later in the same day, at approximately 1:00 in the afternoon, Mr. 
Louisell received a call from Mr. Salinger, who, after identifying him- 
Self, inquired as to whether Mr. Louisell had called Washington in con- 
nection with the subpoena (J.A. 72). When Mr. Louisell replied in the 
negative, Mr. Salinger inquired as to whether Mr. Licavoli had left for 
Washington, and Mr. Louisell replied that, to his best knowledge, Mr. 
Licavoli had not left for Washington (J.A. 72). Mr. Louisell also told 
Mr. Salinger that he, Louisell, did not believe that the subpoena was 
good (J.A. 72). 


Mr. Salinger then stated that the "forthwith" provisions of the sub- 
poena were being waived, but that it was desired that Licavoli be present 
in Washington on the morning of July 31, 1958, for the purpose of being 
interviewed to determine if there was anything pertinent or any informa- 
tion which Licavoli might have that could be presented to the McClellan 
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committee (J.A. 72). When Mr. Salinger inquired as to whether Mr. 


Louisell would see to it that Licavoli appeared in the investigating room 
on July 31, 1958, 3 Mr. Louisell responded that he "had no authority to 
commit Mr. Licavoli to such a request" (J.A. 72). : 


At approximately 7:00 p.m. of the same day, Mr. Louisell 
received a second telephone call from Mr. Salinger, who stated that he 
had received instructions from Washington to change the language of the 
subpoena which had earlier been served upon Licavoli in two respects, 
namely, the "forthwith" provision was to be changed to July 31, 1958 and 
Room 101, the investigating room, was to be changed to the Caucus Room? 
(J.A. 73). When Mr. Salinger urged Mr. Louisell to tell Mr. Licavoli 
that he had to be in Washington on July 31, 1958, Mr. Louisell told Mr. 
Salinger that he would not so inform Mr. Licavoli inasmuch as Mr. 
Salinger had earlier waived the "forthwith" provisions of ‘the subpoena 
(J.A. 73). 


After receiving the first telephone call from Mr. Salinger, Mr. 
Louisell contacted Mr. Licavoli's office by telephone, and, when informed 
that Mr. Licavoli was not present, Mr. Louisell left word with Mr. 
Licavoli's secretary to the effect that Mr. Licavoli was not to go to 
Washington forthwith, but rather, was to contact Mr. Louisell (J.A. 73). 
On July 29, 1958, while at his office, Mr. Louisell received a telephone 
call from Mr. Licavoli in which Mr. Licavoli acknowledged that he had 
received the message left the day before by Mr. Louisell (J.A. 74). 

Mr. Louisell then explained to Mr. Licavoli that since Mr. Salinger had 
waived Licavoli's forthwith appearance in Washington, he was under no 
obligation to appear forthwith in Washington (J.A. 74). Mr. Louisell 
further told Mr. Licavoli that Mr. Salinger had asked him to request Mr. 
Licavoli's presence in Washington in the investigator's room in the morn- 
ing of July 31, 1958 and that he had told Mr. Salinger that he would not 


° On rebuttal, Mr. Salinger denied making such a statement to Mr. Louisell 
(J.A. 93). 
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order Mr. Licavoli to appear inasmuch as, in his judgment, Mr. Licavoli 
did not have to appear unless he chose to do so voluntarily (J.A. 74). 
Mr. Licavoli inquired of Mr. Louisell "Are you sure I don't have to go?" 
and, "Am I under no legal obligation to go?" (J.A. 74). To these 
queries Mr. Louisell responded "I am confident that you don't have to go, 
you are under no legal obligation to go, but just to be doubly sure, I'll 
check some law" (J.A. 74). Later the same day, after having had an 
opportunity to familiarize himself with the applicable law, Mr. Louisell, 
in a second conversation with Mr. Licavoli on July 29, 1958, told the 
latter that his earlier judgment to the effect that Licavoli was under no 
legal obligation to appear in Washington was supported by cases that he 
had read and then Mr. Louisell again advised Mr. Licavoli that he was 
under no legal obligation to appear (J.A. 74, 75, 90). During both con- 
versations that Mr. Louisell had with Mr. Licavoli on July 29, 1958, Mr. 


Licavoli indicated that he was perfectly willing to go to the committee and 


to testify if he was under a legal obligation to do so (J.A. 75). 


After Mr. Louisell had read something in the newspapers to the ef- 
fect that the Senate committee had voted to recommend to the Senate that 
Mr. Licavoli be cited for contempt, Mr. Licavoli, who had also read the 
same newspaper article, contacted Mr. Louisell around August 1, 1958 
and asked "What have you done to me, you've gotten me into trouble" 
(J.A. 75). To this Mr. Louisell responded by stating that he did not 
believe that Mr. Licavoli was in any trouble, as he, Louisell, was com- 
pletely satisfied that Mr. Licavoli was not under any legal compulsion to 
go(J.A. 75). Thereupon, Mr. Licavoli told Mr. Louisell "Well, I 
don't want any trouble or difficulty on the subject at all. Will you get in 
touch with them in Washington and tell them I am perfectly willing to 
come in and appear before the committee" (J.A. 75). 


After unsuccessfully attempting, on August 4, 5 and 6, to reach Mr. 
Tierney, an attorney for the Committee, or any other representative of 


the Committee, by telephone, to advise that Mr. Licavoli was perfectly 
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willing to appear before the Committee, Mr. Louisell finally did speak 
to Mr. Tierney by telephone on August 7 (J.A. 76, 77). | During the 
ensuing conversation Mr. Louisell informed Mr. Tierney that Mr. 
Licavoli had instructed him, Louisell, to request that he be allowed to 
appear before the Committee on any date upon the giving of reasonable 
notice (J.A. 77). When Mr. Tierney failed the following day to report 
back to Mr. Louisell after taking the matter up with the Committee, Mr. 
Louisell attempted, but without success, to reach Mr. Tierney by tele- 
phone (J.A. 77). Mr. Louisell then succeeded in reaching another attor- 
ney for the Committee, Mr. Alderman,to whom it was again represented 
that Mr. Licavoli was willing at any time upon reasonable notice to come 
and to appear before the Committee (J.A. 77). Despite his representa- 
tion to Mr. Louisell that he would take the matter up with the Committee 
and then report back to Mr. Louisell, counsel for the Committee, to 
whom Mr. Louisell had spoken, did not thereafter contact Mr. Louisell 
(J.A. 77, 79). 


On August 9, 1958 Mr. Louisell sent defendant's Exhibit 1 to the 
Committee (J.A. 79, 80). Defendant's Exhibit 1 (J.A. 125), reads as 


follows: 


Hon. John L. McClellan, Chairman 

Senate Select Committee Labor-Management Affairs 
Senate Office Building 

Washington, D. C. 


Peter Licaboli by his attorney confirms oral undertaking 
to Committee representatives Tierney and Alderman of 
August 7 and 8 respectively to appear before your com- 
mittee on reasonable notice. 


Peter Licavoli by 

Joseph W. Louisell, Attorney 
2366 Penobscot Building | 
Detroit 26, Michigan 


Defendant's Exhibit 2 (J.A. 125) was, in turn, received by Mr. 
Louisell (J.A. 80, 81). Defendant's Exhibit 2 reads as follows: 


10 


WESTERN UNION TELEGRAM 


DEBS68 PA479 (Duplicate of Telephoned Telegram) 
1958 Aug 11 PM6 47 

P WYP 184 GOVT PD-SN 

WASHINGTON DC 11 512 PME 


JOSEPH W. LOUISELL, ATTORNEY 
PENOBSCOT BLDG DET 


REURTEL AUGUST 9 MR LICAVOLI HAS INFORMATION WE BELIEVE TO BE 
PERTINENT TO THE SUBJECT MATTER UNDER INQUIRY AT THE TIME HE 
WAS SUBPOENAED TO APPEAR BEFORE THE COMMITTEE, HE CHOSE TO 
DISOBEY THE COMMITTEE'S SUBPOENA, REFUSED TO APPEAR, DID NOT 
APPEAR, AND THE COMMITTEE VOTED TO CITE HIM FOR CONTEMPT. 
THE RESOLUTION OF CONTEMPT IS NOW ON THE SENATE CALENDAR, 
IF MR, LICAVOLI WISHES NOW TO APPEAR VOLUNTARILY AND TESTIFY, 
AND SO REQUESTS THAT HE BE PERMITTED TO DO SO THE COMMITTEE 
WILL CONSIDER SAME AND ADVISE YOU. 


JOHN L, MCCLELLAN CHAIRMAN. 


A reply telegram was sent to the Committee on August 12, 1958 
(J.A4. 81, 82). This telegram, defendant's Exhibit 3 (J.A. 126), reads 
as follows: 


August 12, 1958 
2:00 P.M. 
WESTERN UNION TELEGRAM 


Hon. John L. McClellan, Chairman 

Senate Select Committee Labor-Management Affairs 
Senate Office Building 

Washington, D. C. 


Reurtel August 11 Mr. Licavoli respectfully disputes the 
validity of subpoena tendered but if voluntary appearance 
would avoid contest of contempt proceedings he would 
appear. Without knowledge as to nature of questions can 
not speculate as to what his testimony would be but would 
be the same irrespective of date of appearance. Subject 
to foregoing he respectfully requests appointment with 
Committee. 

Joseph W. Louisell 


Again, in turn, defendant's Exhibit 4 was received by Mr. Louisell 
from the Committee (J.A. 82). Defendant's Exhibit 4 (J.A. 126) reads 
as follows: 
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WESTERN UNION TELEGRAM 


DE264 PA 237 1958 Aug 15 AM /11 53 (30)... 


P WYJO16 GOVT PD-SN WASHINGTON DC 15 1114AME- 


JOSEPH W, LOUISELL- 
2366 PENOBSCOT BLDG REPORT DELIVERY ADET- 


REURTEL AUGUST 12, AS I PREVIOUSLY WIRED YOU, IN THE 
EVENT MR. LICAVOLI DESIRES TO APPEAR BEFORE THE 
COMMITTEE KINDLY ADVISE ME AND TSE MATTER WILL BE 
PRESENTED TO THE COMMITTEE FOR ITS CONSIDERA TION- 


JOHN L, MCCLELLAN CHAIRMAN 
SELECT COMMITTEE ON IMPROPER, 


ACTIVITIES IN THE LABOR OR 
MANAGEMENT FIELD 


The last communication between Mr. Louisell and the Committee 
was a letter written on August 18, 1958 by the former to the latter (J.A. 
83, 84). This letter, defendant's Exhibit 5 (J.A. 127), reads as follows: 


August 18, 1958 


Hon. John L. McClellan, Chairman 
Select Committee on Improper Activities 
in the Labor or Management Field 
Senate Office Building 
Washington, D.C. 
Re: Peter ‘Licavoli' 


Dear Mr. McClellan: | 


Your telegram of August 15, 1958 was received during 
my absence from the office. Apparently my telegram to you 
of August 12, 1958 was misleading, and I think it perhaps best 
that I attempt to clarify the situation as to Mr. Licavoli's 
position in this matter. 


On receipt of your telegram of August 11, I consulted 
with Mr. Licavoli and advised him that it was my considered 
legal opinion that a contempt citation predicated upon ee sub- 
poena handed him on July 28, 1958 could not succeed. 
further explained to Mr. Licavoli that nonetheless, a 
especially in view of his present difficulties, if it were pos- 
sible for him to avoid contesting a contempt citation by a 
voluntary appearance before the Committee, it would be my 
advice that he appear. Moreover, it was not my disposition 
to encourage him otherwise than to appear and be of such aid 
to the Committee as circumstances permitted. Mr. Licavoli 
concurred in my recommendation in the matter and my tele- 
gram of August 12 went forward. 
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It was my intent, in that telegram, to make clear that 
Mr. Licavoli would appear voluntarily, upon reasonable 
notice given to me as his attorney, provided such voluntary 
appearance would preclude contempt proceedings predicated 
upon the subpoena handed Mr. Licavoli July 28. 


If, in the light of the foregoing, the Committee desires 
Mr. Licavoli to appear before it, I will arrange for him to 
appear upon receipt of your advice that such appearance will 
stand in lieu and in place of the appearance suggested by the 
subpoena delivered July 28. 
Very respectfully yours, 


JWL:JH /s/ Joseph W. Louisell 


The Motion for a Judgment of Acquittal was renewed at the close 
of all of the proofs and again denied (J.A. 97). 


STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED 


2 U.S.C. $192, R.S. 102 (52 Stat. 942), as amended, provides: 


"Every person who having been summoned as a witness 
by the authority of either House of Congress to give 
testimony or to produce papers upon any matter under 
inquiry before either House, or any joint committee 
established by a joint or concurrent resolution of the 
two Houses of Congress, or any committee of either 
House of Congress, willfully makes default, or who having 
appeared, refuses to answer any question pertinent to 
the question under inquiry, shall be deemed guilty of a 
misdemeanor, punishable by a fine of not more than 
$1,000 nor less than $100 and imprisonment in a com- 
mon jail for not less than one month nor more than 
twelve months." 


The Sixth Amendment to the United States Constitution provides: 


"In all criminal prosecutions, the accused shall enjoy 
the right to'a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall have 
been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance 
of Counsel for his defense." 
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Section 269 of the Judicial Code, as amended (28 U, s. C. §391) 
provides: 
"On the hearing of any appeal, certiorari, writ of error, 
or motion for a new trial, in any case, civil or criminal, 
the court shall give judgment after an examination of the 
entire record before the court, without regard to tech- 


nical errors, defects, or exceptions which do not artoct 
the substantial rights of the parties." 


Rule 52(a) of the Federal Rules of Criminal Procedure provides: 
"HARMLESS ERROR. Any error, defect, irregularity 

or variance which does not affect substantial stent 

shall be disregarded." 


STATEMENT OF POINTS 
ARGUMENT IT: 


1. Defense requested instructions relating to the theory of defense 
must be given by the Lower Court where they conform with the applicable 
law and have a predicate in the proofs. | 


2. The offense of willful failure to appear and to testify before a 


Congressional committee requires a specific intent, to wit: willfulness. 


3. Since reliance upon advice of counsel is a defense to an offense 


requiring a specific intent, the Lower Court should have instructed the 


jury that reliance upon advice of counsel was a defense to the offense 


with which the Defendant is charged. 


ARGUMENT II: 


1. Unless the Government presents substantial evidence which 
tends, when considered in a light most favorable to it, to establish each 
and every element of the offense charged heyondareasonable doubt, a 
Motion for a Judgment of Acquittal should be granted. | 
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It 'was my intent, in that telegram, to make clear that 
Mr. Licavoli would appear voluntarily, upon reasonable 
notice given to me as his attorney, provided such voluntary 
appearance would preclude contempt proceedings predicated 
upon the subpoena handed Mr. Licavoli July 28. 


If; in the light of the foregoing, the Committee desires 
Mr. Licavoli to appear before it, I will arrange for him to 
appear upon receipt of your advice that such appearance will 
stand in| lieu and in place of the appearance suggested by the 
subpoena delivered July 28. 


Very respectfully yours, 
JWL:JH /s/ Joseph W. Louisell 


The Motion for a Judgment of Acquittal was renewed at the close 
of all of the proofs and again denied (J.A. 97). 


STATUTES AND CONSTITUTIONAL PROVISIONS INVOLVED 
2 U.S.C, §192, R.S. 102 (52 Stat. 942), as amended, provides: 


"Every person who having been summoned as a witness 
by the authority of either House of Congress to give 
testimony or to produce papers upon any matter under 
inquiry before either House, or any joint committee 
established by a joint or concurrent resolution of the 
two Houses of Congress, or any committee of either 
House of Congress, willfully makes default, or who having 
appeared, refuses to answer any question pertinent to 
the question under inquiry, shall be deemed guilty of a 
misdemeanor, punishable by a fine of not more than 
$1,000 nor less than $100 and imprisonment in a com- 
mon jail for not less than one month nor more than 
tweive months." 


The Sixth Amendment to the United States Constitution provides: 


"In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall have 
been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance 
of Counsel for his defense." 
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Section 269 of the Judicial Code, as amended (28 v S.C. §391) 
provides: 
"On the hearing of any appeal, certiorari, writ of error, 
or motion for a new trial, in any case, civil or criminal, 
the court shall give judgment after an examination of the 
entire record before the court, without regard to tech- 


nical errors, defects, or exceptions which do not affect 
the substantial. rights of the parties." 


Rule 52(a) of the Federal Rules of Criminal Procedure provides: 
"HARMLESS ERROR. Any error, defect, irregularity 


or variance which does not affect ‘substantial aS 
shall be disregarded." 


STATEMENT OF POINTS 
ARGUMENT IT: 


1. Defense requested instructions relating to the theory of defense 
must be given by the Lower Court where they conform with the applicable 


law and have a predicate in the proofs. 


2. The offense of willful failure to appear and to testify before a 
Congressional committee requires a specific intent, to wit: willfulness. 


3. Since reliance upon advice of counsel is a defense to an offense 
| 
requiring a specific intent, the Lower Court should have instructed the 
jury that reliance upon advice of counsel was a defense to the offense 


with which the Defendant is charged. 


ARGUMENT II: 


1. Unless the Government presents substantial evidence which 


tends, when considered in a light most favorable to it, to establish each 
and every element of the offense charged beyond areasonable doubt, a 
Motion for a Judgment of Acquittal should be granted. 
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2. A “forthwith” subpoena served in Detroit, Michigan, during 
the morning of one day and requiring the witness to appear and to testify 
in Washington, D.C. is a command to be in attendance in Washington, 
D.C., the next day. 


3. The express terms of a subpoena cannot be altered or modified 


by oral instructions or by telegrams. 


4. As time is of the essence of the offense of willful failure to ap- 
pear and to testify before a Congressional committee (2 U.S.C., §192; 
R.S. 102 (52 Stat. 942)), as amended, proofs which demonstrated that 
the subpoena served upon the Defendant required him to appear and to 
testify on a date other than that specified in the indictment will not support 


the conviction. 


5. Because a Defendant in a criminal case is entitled to know 
what he is charged with and is entitled to be tried on the charges brought 
against him and where the Defendant,*in a second prosecution for the 
same acts, could not successfully assert the defense of double jeopardy, 
a variance as to the time of the offense between the pleadings and proof 
“affects the substantial rights" of the Defendant and thus, notwithstand- 
ing the so-called "harmless error" rule (52(a) of the Federal Rules of 


Criminal Procedure), is fatal to the prosecution. 


ARGUMENT Mi: 


1. When the answers to questions posed by the Assistant United 
States Attorney to a defense witness are not relevant to any issue at bar 


and both the innuendo of the questions and the answers have a tendency 


to prejudice and inflame the jury against the defendant, the defendant is 


deprived of a fair trial. 


2. A conviction secured by improper conduct of the Assistant 
United States Attorney must be reversed. 


15 
SUMMARY OF ARGUMENT 
1 


It was the theory of defense that the Defendant's reliance upon 
advice of counsel, albeit erroneous advice, vitiated the requisite 
specific intent, namely, wilfullness, which inheres as an element of the 
offense charged. Defense Instructions 7 and 8, proferred in support of 
this theory, were not given by the Lower Court, which was led into error 
by its failure to comprehend that the offense charged, unlike that involved 
in Sinclair v. United States, 49S. Ct. 268, 279 U.S. 263, does involve 
the element of wilfulness. Instead, the Lower Court instructed the jury 
that reliance upon advice of counsel was not a defense to the offense 


charged. 


The Supreme Court of the United States has observed in United 
States v. Murdock, 54S. Ct. 223, 290 U.S. 389, as this Honorable 
Court recognized in Townsend v. United States, 95 F. 2d 352, 68 App. 
D.C. 223, that wilfulness is an element of the offense charged. Further- 
more, the Supreme Court of the United States has recognized that reliance 
upon advice of counsel is a valid defense to an offense which contains, as 
an element, a specific intent, and, in fact, this Honorable Court, in 
obiter dicta, has acknowledged in the Townsend case that reliance upon 
advice of counsel is a valid defense to the very offense herein charged. 
Nor have the more recent cases of Fields v. United States, 164 F. 2d 97, 
82 App. D.C. 354 and Barsky v. United States, 167 F. 2d 241, 83 App. 
D.C. 127, evinced any inclination upon the part of this Honorable Court 
to deviate from the obiter dicta of the Townsend case. 


Therefore, as a defendant is entitled to have his theory of defense 
presented to the jury by appropriate instructions where the instructions 
have a predicate in the evidence and where they embody an accurate state- 
ment of the applicable law, the Lower Court committed reversible error 


when it withdrew from the consideration of the jurors the issue of whether 


the defendant's default was due, as he claims, to his reliance upon advice 


of counsel. 
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The defendant was charged with wilfully failing to appear and to 
testify on July 31, 1958 before a Congressional Committee in violation ; 
of 2U.S.C. $192, R.S. 102(52 Stat. 942). Proofs adduced by the Gov- 
ernment indicated that on the morning of July 28, 1958 the Defendant, 
while in Detroit, Michigan, was served with a "forthwith" subpoena to 
appear and to testify in Washington, D.C. A Motion for a Judgment of 


Acquittal, based, inter alia, upon a variance between the time of the of- 


fense as alleged in the indictment and as established by the evidence, was 
denied both when made at the close of the Government's case-in-chief 


and when renewed at the close of all the proofs. 


The Government, in a criminal prosecution, has the burden of 
establishing beyond a reasonable doubt each and every element of the of- 
fense charged. Hence, on the theory that a defendant is entitled to know 
what he is charged with and to be tried on the charges brought against 
him, a conviction cannot be sustained where, as here, time is of the es- 
sence of the offense charged, and the proofs, at best, established that 
the Defendant is guilty of an offense with which he was not charged. 


The "forthwith" subpoena served in Detroit, Michigan, upon the 
Defendant during the morning of July 28, 1958 was, in legal contempla- 
tion, a command to appear and to testify at Washington, D.C. the follow- 
ing day, July 29, 1958. 


The express terms of this subpoena were not, and as a matter of 
law, could not with legal efficacy be modified with respect to the time of 
appearance by either subsequent oral instructions communicated by an 
employee of the Committee to an attorney representing the defendant 
with respect to another matter or by a telegram subsequently sent to the 
Defendant, but whose contents were not known by the Defendant. 


Defendant's default, if any, therefore occurred when he did not ap- 
pear and testify before the Congressional Committee on July 29, 1958. 
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But, significantly, he was not so charged. Conversely, the proofs are 
totally devoid of an iota of evidence tending to establish that the Defend- 
ant was Summoned to appear and to testify, as alleged in the indictment, 
upon July 31, 1958. 


The hiatus in the proofs necessitates a reversal of the conviction 
and a dismissal of the charges, notwithstanding the provisions of Rule 
52(a) of the Federal Rules of Criminal Procedure. Rule 52(a), as 
interpreted in Berger v. United States, 55S. Ct. 629, 295 U.S. 78, 
does not render a variance in the proofs "harmless error" where, as 


here, the defendant would not be able to successfully urge a plea of 


double jeopardy in a second prosecution for the same allegedly wrongful 


acts, 


Iq. 


Upon cross examination of defense witness, J oseph Louisell, the 
Assistant United States Attorney, over timely objection of defense 
counsel, posed several questions, the overall innuendo of which was that 
the defendant was a disreputable "racketeer." As the answers to these 
questions were not and could not have conceivably been relevant or 
germane to any isSue involved, the Lower Court committed reversible 
error in allowing the Assistant United States Attorney to pursue such a 
line of inquiry. This is true because a Defendant is effectively deprived 
of his right to a fair trial when there is presented before a jury evidence 
which has little, if any, probative value, but whose natural tendency is 


to prejudice and inflame the jury against the defendant. 


18 
ARGUMENT 


I 


THE LOWER COURT COMMITTED REVERSIBLE ERROR 
WHEN IT NOT ONLY REFUSED TO GIVE DEFENSE RE- 
QUESTED INSTRUCTIONS TO THE EFFECT THAT THE 
JURORS, IN DETERMINING WHETHER THE DEFENDANT'S 
FAILURE TO APPEAR AND TO TESTIFY WAS WILFUL, 
MIGHT PROPERLY TAKE INTO CONSIDERATION EVIDENCE 
WHICH TENDED TO INDICATE THAT THE DEFENDANT'S 
DEFAULT WAS DUE TO HIS RELIANCE UPON ERRONEOUS 
ADVICE OF COUNSEL, BUT TO THE CONTRARY, INSTRUCTED 
THE JURY THAT SUCH RELIANCE WAS, AS A MATTER OF 
LAW, NO DEFENSE TO THE OFFENSE CHARGED. 


It was the theory of the defense that the Defendant's failure to ap- 
pear and testify before the Senate Select Committee did not constitute 
the wilful” default contemplated by 2 U.S.C. 8192, R.S. 102 (52 Stat. 
942), as amended, because it resulted from the Defendant's reliance 


upon the advice of counsel that he was under no legal duty to so appear 


and to so testify.* In support of this theory there was adduced from 


Mr. Joseph Louisell, counsel for the Defendant, testimony which is 


hereinafter summarized: 


1. At the time the subpoena (Govt. Exhibit #5, J.A. 123) was 
served on July 28, 1958, upon the Defendant, Mr. Louisell voiced the 
opinion to the Defendant that the subpoena was invalid (J.A. 91). 


2. On two occasions the following day, one of which was after he 
had an opportunity to refer to the applicable law, and in accordance with 
views earlier expressed to both the process server (J.A. 71, 89, 90,91, 
92) and on two occasions to Mr. Salinger (J.A. 72, 73), Mr. Louisell 
assured the Defendant that he was under no legal obligation to obey the 
subpoena (J.A. 74, 75, 90). 


3. During both of the conversations held between Mr. Louisell 
and the Defendant on July 29, 1958, the latter informed the former that 


. Defense counsel in his closing argument leaned heavily upon this theme 
(JA. 105-109). 
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he was perfectly willing to testify before the Senate Select Committee if 
he was under a legal obligation to do so (J.A. 75). 


4. After the Defendant learned that he was about to be cited for 
contempt by the Senate Select Committee, the Defendant contacted Mr. 
Louisell and after observing "What have you done to me, you've gotten 
me into trouble"’, he asked Mr. Louisell to get in touch with Washington 
for the purpose of informing the Committee that he was perfectly willing 
to appear (J.A. 75). | 


5. Thereafter, in accordance with his client's instructions, Mr. 
Louisell communicated by telephone, telegram and letter with the Com- 


mittee in an effort to arrange for Mr. Licavoli's appearance before the 
Committee (J.A. 76, 77, 79, 80, 81, 82, 83, 84, 125, 126, 127). 


A. When timely requested by defense counsel and where 
justified by the issues and evidence, instructions as 
to the Defendant's theory of defense must be given by 


the Lower Court to the jury. | 

This Honorable Court, in the recent case of Levine v. United 
States, 261 F. 24747, 104 U.S. App. D.C. 281, as well as in earlier 
cases, Obery v. United States, 217 F. 2d 860, 95 U.S. App. D.C. 28; 
McAffee v. United States, 105 F. 2d 21, 70 App. D.C. 142; Meadows v. 
United States, 82 F. 2d 881, 65 App. D.C. 275, has held, in accordance 
with a long recognized principle of criminal jurisprudence, (United 
States v. O'Connor, 237 F. 2d 466, (C.C.A. 2); Apel ¥.. United States, 
247 F. 2d 277 (C.C.A. 8); United States v. Blount, 229 F. 2d 669 
(C.C.A. 2); Smith v. United States, 230 F. 24935 (.C.A. 6)) that if 
the Defendant's theory of defense is both legally tenable and supported 
by some evidence, the Lower Court, particularly where timely requested 
to do so by defense counsel, must instruct the jury upon the theory of 
defense. However, in the case at bar the Lower Court, notwithstanding 


that there was ample foundation in the evidence to warrant the giving of 
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defense requested instructions as to the theory of defense,” not only did 
not give the following defense requested instructions (J.A. 100): 


Defense Instruction No. 7 


You are instructed that, if you find that the Defendant in 
good faith sought the advice of counsel as to what he 
might lawfully do and honestly followed such advice, re- 
lying upon it and believing it to be correct, then you are 
instructed that you must acquit the Defendant. (Townsend 
v. United States, 95 F. 2d 352; Spirt v. Bechtel, 232 F. 
2d 241, 255). 


Defense Instruction No. 8 


You are instructed that where, as in this case, wilful 
intent is an element of the offense, the good faith 
reliance on the erroneous advice of counsel, to whom the 
Defendant has revealed all of the pertinent facts, does 
constitute a valid defense. In the instant case, you are 
instructed that, if you find that the Defendant relied in 
good faith on. the advice of counsel in failing to appear 
before the Committee after he had revealed all perti- 
nent facts to the counsel, then you must find the Defend- 
ant not guilty. (Spirt v. Bechtel, 232 F. ad 241, 255). 
(J.A. 120, 121) 


But he then proceeded to compound the error by affirmatively in- 
structing the jury to the effect that reliance upon the advice of counsel 


was not a defense.: 


. "A member of the bar, Mr. Louisell, was called as a 
witness in behalf of the Defendant, and he testified that 
he looked up the law, or thought he did, and advised the 
Defendant that the subpoena was void, that it was not 
properly served, and that he, the defendant, did not 
have to obey it. 


If such advice was given, the advice was wrong, as a 
matter of law, andIso instruct you. Even if this 
advice was given, and even if it was believed, and 
relied upon, -- and there is no proof to what extent it 


: The above summarization of the testimony of Mr. Louisell patently belies 
the Lower Court’s statement: '"-- and there is no proof to what extent it [advice 
of counsel] was believed or relied on" (J.-A. 117). 


21 


was believed or relied upon -- I instruct you, as a, matter 
of law, that it is no defense. It is no defense to a crimi- 
nal prosecution for the defendant to say, 'My lawyer advised 
me that I could do this.'. A mistaken view of the law does 
not excuse the defendant and is no defense. And even if 

the defendant acted on the advice of counsel, his action 

may still be regarded as wilful if what he did was inten- 
tional and deliberate on his part."" (J.A. 116, 117)§ 


While, generally, reliance upon erroneous advice of 
counsel is not a defense, the contrary is true where 
the offense charged, as here, requires specific 
intent, this exception being predicated upon the legal 
theory that said reliance upon advice of counsel con- 
Stitutes justification and thus negates the a 
element of intent. 


1. The offense charged requires a specific intent. 


That 2 U.S.C. 8192, R.S, 102 (52 Stat. 942), as amended, insofar 
as the offense of failing to appear and to testify is concerned, delineates, 
as an element of the offense, that peculiar type of specific intent which 
is characterized by the term ''wilfully'", was decided by the United States 
Supreme Court in United States v. Murdock, 54S. Ct. 223, 290 U.S. 389, 
where, at page 54 S. Ct. 226, the Supreme Court noted: 


"The government relies on Sinclair v. United States; 
279 U.S. 263, 49S. Ct. 268, 73 L. Ed. 692. That 
case, however, construed an altogether different statu- 
tory provision. Sinclair was indicted for refusal to 
anSwer a question pertinent to a matter under investiga- 
tion by a committee of the Senate. The act upon which the 
indictment was based declared 'Every person who having 
been summoned as a witness by the authority of either 
House of Congress, to give testimony or produce papers 
upon any matter under inquiry before either House, or 
any committee of either House of Congress, willfully 
makes default, or who, having appeared, refuses to 
anSwer any question pertinent to the question under 'in- 
quiry, shall be deemed guilty of a misdemeanor.' 


6 


Timely exception to this instruction was taken by defense counsel (J.A. 118). 
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Two distinct offenses are described in the disjunctive, and 
in only one of them is wilfulness an element. Sinclair, 


having been summoned, attended the hearing. He was there- 
fore guilty of no wilful default in obeying asummons. He 
refused to answer certain questions, not because his answers 
might incriminate him, for he asserted they would not, but 
on the ground the questions were not pertinent or relevant to 
the matters then under inquiry. The applicable statute did 
not make a bad purpose or evil intent an element of the 
misdemeanor of refusing to answer, but conditioned guilt 

or innocence solely upon the relevancy of the question pro- 
pounded. Sinclair was either right or wrong in his refusal 
to answer, and if wrong, he took the risk of becoming liable 
to the prescribed penalty." (Emphasis supplied). 


Furthermore, this Honorable Court in Townsend v. United States, 
95 F., 2d 352, 68 App. D.C. 223, whose Opinion will be hereinafter dis- 
cussed in greater detail, specifically recognized at 95 F. 2d 358, 359, 
that the offense with which the Defendant is herein charged contains an 


element of specific intent, to-wit: wilfulness. 


2. Reliance upon the advice of counsel, albeit erroneous advice, 
is a defense to a prosecution for violation of an offense which requires a 
specific intent. 


No less a tribunal then the United States Supreme Court has placed 
its judicial stamp of approval upon the doctrine that reliance upon erro- 
neous advice of counsel, if established by competent evidence, is a de- 
fense to an offense wherein specific intent is an element (Williamson v. 
United States, 28S, Ct. 163, 207 U.S. 425)® Moreover, the pro- 


Unquestionably,the Lower Court's refusal to instruct the jury that reliance 
upon advice of counsel was a defense resulted from his failure, like the failure 
of Government counsel in the Murdock case, supra, to appreciate that the offense 
herein charged was not the same offense involved in Sinclair v. United States, 


supra, but rather, was a separate and distinct offense, a necessary element of 
which is wilfulness. (J.A. 99). 


8 For other cases, which hold that ignorance of the law and/or reliance upon 
erroneous advice of counsel is a defense to an offense which requires wilful intent. 
see United States v. Murdock, supra; Yarborough v. United States, 230 F. 2d 56 
(C.C.A. 4); United States v. One Buick Coach Automobile, 34 F. 2d 318 (D.C.N.D. 
Ind.); United States v. DiSilvestro, 147 F. Supp. 300 (D.C.E.D. Pa.); Spirt v. 
Bechtel, 237 F. 2d 241 (C.C.A. 2) (dissenting opinion). 
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nouncement of the United States Supreme Court with respect to advice of 
counsel being a defense where the offense requires a Specific intent was 


adopted by this Honorable Court in Townsend v. United States, supra, 


where the Defendant, as is the case here, was charged with a wilful 
default (not a failure to answer a pertinent question). In the Townsend 
case, Supra, this Honorable Court, while rejecting the proposition that 
the term "wilfully" as contained in 2 U.S.C. §192, R.S. | 102 (52 Stat. 942), 
as amended, connoted "evil or bad purpose" (95 F. 2d 358), nonetheless 
clearly and unmistakably concluded that reliance upon erroneous advice 

of counsel was a defense to the very charge herein involved, namely, 
wilful default. In this respect, this Honorable Court Stated at pages 358 
and 359 of the Townsend case, Supra, as follows: ) 


"On the other hand, the general ruie in criminal cases is 
that a mistake of law upon the part of the accused does 
not constitute justification for his act; that, if he delib- 
erately and intentionally commits the prohibited act, it 
is criminal, regardless of his belief that his act was 
lawful; except in cases where ignorance of the law may 
disprove the existence of a required specific intent: 
(citing cases). This is true even though the motive of 
the accused may be of the highest, as in the case of one 
who believes that his act is part of his professed religion. 
Reynolds v. United States, 98 U.S. 145, 167, 25 L. Ed, 
244. However, the Supreme Court has also held -. 
perhaps on the theory that wilfulness is a type of specific 
intent- that where the crime involves wilful intent, an 
accused may show justification by proving that he 
‘honestly and in good faith seeks advice of a lawyer as to 
what he may lawfuly do * * * and fully and honestly lays 
all the facts before his counsel, and in good faith and 
honesty follows such advice, relying upon it and believing 
it to be correct, and only intends that his acts shall be 
lawful * * * even if such advice were an inaccurate 
conStruction of the law.' Williamson v. United States, 
207 U.S. 425, 453, 28S. Ct. 163, 173, 52 L. Ed. 278, 
In United States v. Murdock, Supra, the Supreme Court 
has extended this exception to the general rule even) 
farther as applied to the particular facts of that case." 


While it is readily conceded that the discussion contained in the 
Townsend case, Supra, pertaining to the defense of reliance upon the 
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advice of counsel is obiter dicta,? the soundness of the legal doctrine 


therein enunciated cannot be disputed and it is respectfully submitted 
that the obiter dicta of the Townsend case, supra, should be the ratio 
decidendi of this case. No other Court has come to a different conclu- 
sion with respect to whether advice of counsel is a defense to the offense 
of wilfully failing to appear and to testify, one of the two separate and 
distinct offenses proscribed by 2 U.S.C. $192, R.S. 102 (52 Stat. 942), 
as amended. Nor has this Honorable Court in either Fields v. United 
States, 164 F. 24.97, 82 App. D.C. 354 or in Barsky v. United States, 
167 F. 2d 241, 83 App. D.C. 127, in any way indicated that its obiter_ 
dicta of the Townsend case, supra, no longer represented the attitude of 
this Court with respect to the proposition that reliance upon advice of 
counsel is a defense to the charge herein asserted against this defendant. 
In this respect, a reading of the Fields case, supra, and the Barsky case, 
supra, neither of which, it must be observed, dealt with an asserted 
claim that the defendant's conduct was justified by his reliance upon 
advice of counsel, reveals that this Honorable Court merely reiterated 
what it had already determined in the Townsend case, supra, namely, 
that the term "wilful", as contained in 2 U.S.C. §192, R.S. 102 (52 Stat. 
942), as amended, did not connote an evil or bad purpose. 


The failure of the Lower Court to instruct the jurors that reliance 
upon advice of counsel was a defense, coupled with an erroneous instruc- 
tion to the contrary, effectively deprived the Defendant of his right to have 
his guilt or innocence determined by the triers of fact and reduced the 


In the Townsend case, supra, the findings of guilty were upheld, notwithstand- 
ing the fact that this Court indicated that reliance upon advice of counsel was a 
valid defense to the offense of wilful default, for the reason, as stated at page 360 
of the Opinion, that "There is nothing in the excluded evidence to indicate that ap- 
pellant submitted the question of his duty to attend the committee hearings to an 
attorney and acted honestly upon that advice, relying upon it and believing it to be 
correct. There is nothing in the excluded evidence to indicate that there was any 
uncertainty in the mind of the appellant as to the law or to his duty to attend. In 
other words, there is nothing in the excluded evidence to take the present case out 
of the general rule regarding mistake of law, or to bring it within the exceptions 
stated in the Williamson and Murdock cases. Consequently there was no reason 
to send the evidence to the jury upon the ground of good faith or honest belief." 
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instructions, in essence, to nothing more than a direction to the jury to 
find the defendant guilty as charged.1° : 


ARGUMENT 


0 


WHERE THE DEFENDANT WAS CHARGED WITH WILFULLY 
FAILING AND REFUSING TO APPEAR AND TO GIVE TESTI- 
MONY BEFORE THE SENATE SELECT COMMITTEE ON IM- 
PROPER ACTIVITIES IN THE LABOR OR MANAGEMENT 
FIELD ON JULY 31, 1958 AND THE EVIDENCE ADDUCED BY 
THE GOVERNMENT UNEQUIVOCALLY DEMONSTRATED 
THAT THE SUBPOENA SERVED UPON THE DEFENDANT IN 
DETROIT, MICHIGAN, IN THE MORNING OF JULY 28, 1958, 
REQUIRED THE DEFENDANT'S ATTENDANCE FOR THE 
PURPOSE OF TESTIFYING, NOT ON JULY 31, 1958, BUT 
RATHER "FORTHWITH", THE LOWER COURT ERRED WHEN 
IT DENIED THE DEFENDANT'S MOTION FOR A JUDGMENT 
OF ACQUITTAL WHICH WAS MADE AT THE CONCLUSION 
OF THE GOVERNMENT'S CASE IN CHIEF AND WHICH WAS 
RENEWED AT THE CLOSE OF ALL THE PROOFS | 


The Defendant was charged in the following language with an alleged 
violation of 2 U.S.C. §192, R.S. 102 (52 Stat. 942), as amended: 


"On July 31, 1958, in the District of Columbia, the Senate 
Select Committee on Improper Activities in the Labor or 
Management Field, of the United States Senate, was con- 
ducting hearings, pursuant to Senate Resolutions 74, 88 and 
221 of the 85th Congress. 


ae A similar comment is apropos with respect to that portion of the charge to 


the jury which stated ". . . but that, as a matter of accommodation to him, infor- 
mation was sought to be conveyed to him that if he appeared on July 31st that would 
be sufficient compliance" (J.A. 115). While it may be argued that this instruction 
was in accord with Mr. Salinger's version of his two telephone conversations with 
Mr. Louisell (J.A. 21, 22, 31, 32, 51, 93, 95), it completely ignored the testimony 
of Mr. Louisell to the effect that Mr. Salinger had unconditionally waived the 
"forthwith" provision of the subpoena (Government Exhibit 5,(J.A. 123) (J.A. 72, 
73)). Wholely separate and apart from the defense of reliance upon advice of 
counsel, and regardless of whether, as a matter of law, Mr. Salinger could, with 
legal efficacy, orally waive the "forthwith" provision, evidence tending to demon- 
strate that Mr. Louisell, qua a mere conduit rather than qua ah attorney, had con- 
veyed, as he so testified, (J.A. 74), information to Mr. Licavoli, that Mr. Salinger 
(Cont'd, on page 26 ) 
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Defendant, Peter Licavoli, having been duly summoned 

as a witness by the authority of the United States Senate 

of the Congress of the United States, through its afore- 
said Committee, to appear and to give testimony before 
that Committee in the District of Columbia on July 31, 
1958, upon a matter under inquiry before that Committee, 
did, in the District of Columbia, on the said July 31, 1958, 
unlawfully fail and refuse so to appear, and thereby 
wilfully did make default."" (J.A. 3). 


Axiomatically, it was incumbent upon the Government to establish 
beyond a reasonable doubt each and every element of the offense charged 
(Prettyman v. United States, 180 F. 30 (C.C.A. 6); Minner v. United 
States, 57 F. 24 506 (C.C.A. 10); Imholte v. United States, 226 F. 2d 
585 (C.C.A. 8)). 


These elements are: 


I. That the Defendant was duly summoned as a witness by the 
authority of the United States Senate; 


II. That the Defendant was duly summoned to appear and to give 
testimony on July 31, 1958 before the Senate Select Committee; and, 


I. That the Defendant wilfully failed and refused to appear and 
to give testimony on July 31, 1958, before the Senate Select Committee. 


An analysis of the proofs elicited by the Government in its case-in- 
chief inexorably leads to the conclusion that the Lower Court erred in 
denying the Defendant's Motion for a Judgment of Acquittal, for while 
there was substantial evidence, when considered, as it necessarily must 
be, in a light most favorable to the Government (Coronado v. United 
States, 266 F. 24719 (C.C.A. 5); Johnson v. United States, 265 F. 2d 
496 (C.C.A. 4); United States v. Horton, 180 F. 2d 427 (C.C.A. 7); 


(Cont'd from p.25) had waived the "forthwith" provision of the subpoena 
bore directly upon the issue of whether the defendant's default was deliberate and 
intentional as distinguished from accidental or inadvertent. Nonetheless, the 
above quoted instruction was tantamount to a direction to the jury to completely 


disregard testimony introduced on behalf of the defendant which related to the is- 
sue of "wilfulness.” 


a7’ 


Kowalchuk v. United States, 176 F. 2d 873 (C.C.A. 6); Yoffe v. United 
States, 153 F. 24570 (C.C.A. 1); United States v. Fielding, 148 F. 
Supp. 46 (D.C.D.C.)), to establish beyond a reasonable doubt both ele- 
ments I and III of the offense charged, it not only did not establish beyond 
a reasonable doubt,element II, but, on the contrary, it affirmatively 
negated that the subpoena which was served upon the Defendant required 
him to appear and to testify on July 31, 1958, before the Senate Select 


Committee. 


At 10:42 a.m. of the morning of July 28, 1958, a subpoena was 
served upon the Defendant in the City of Detroit, Michigan (J.A. 11). 
This subpoena (Govt. Exhibit #5, J.A. 123) did not call for the Defendant's 
appearance before the Senate Select Committee on July 31, 1958, but 


rather, his presence was commanded "forthwith". 


As a matter of law, the "forthwith" subpoena was a 
command to the Defendant to appear and to testify 
before the Senate Select Committee no later than 


July 29, 1958. 

As recognized by the Lower Court (J.A. 39, 40, 67, 115), the 
"forthwith" provision of the subpoena served upon the Defendant during 
the morning of July 28, 1958 (J.A. 11), should have resulted in the De- 
fendant boarding the first train destined from Detroit, Michigan to Wash- 
ington, D.C. In other words, when the distance between Detroit, 
Michigan and Washington, D.C. and the time which would ordinarily be 
required in traveling by train from the former to the latter city are 
judicially noticed by this Honorable Court, as it may properly do 
(Cervantes v. United States, 263 F. 2d 800 (C.C.A. 9); Campbell v. 
United States, 221 F. 186(C.C.A. 9), Ex parte Lair, 177 F. 789 (D.C. 
Kansas); Rutherford v. United States, 264 F. 2d 180 (C, C.A. 9)), the 
"forthwith" provision of the subpoena was, in legal contemplation, tanta- 


mount to a command that the Defendant appear and testify before the 


Senate Select Committee,sitting in Washington, D.C., on July 29, 1958. 
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While the term "forthwith" is somewhat chameleon-like in nature in that 
it displays a tendency to assume different connotations in different con- 
texts, the meaning ascribed to it by Black's Law Dictionary (4th Ed. 
1957) = and the definition of it is approved by the United States Supreme 
Court in the case of Dickerman v. Northern Trust Company, 20S. Ct. 
311, 176 U.S. 181 - unquestionably lends support to the Defendant's con- 
tention that the subpoena in question (Govt. Exhibit #5, J.A. 123) re- 
quired his presence to appear and testify before the Senate Select Com- 
mittee no later than July 29, 1960. 


ss In construing the term "forthwith" in a variety of situations, various State 
Courts have equated it, inter alia, to "immediate"; "without delay"; "at once"; 
"promptly"; "directly"; "with all convenient speed and dispatch"; "as soon as 
possible"; "as soon as may be done by reasonable exertion, confined to the object 
to be accomplished"; "with reasonable promptness, having due regard to the 
nature of its use and the circumstances of the case" (See cases annotated in 
Words and Phrases (Permanent Edition 1958), Vol. 17, pages 605 to 632). 


Black's Law Dictionary, supra, at page 782, defines "forthwith" as follows: 
"As soon as, by reasonable exertion, confined to the object, a thing may be done. 
Thus, when a defendant is ordered to plead forthwith, he must plead within twenty- 
four hours. When a statute enacts that an act is to be done "forthwith", it means 
that the act is to be done within a reasonable time. (citing cases)." 


as In Dickerman v. Northern Trust Company, supra, the United States Supreme 
Court, in construing the meaning of the term "forthwith" as contained in a mortgage, 
observed at 20 S. Ct. 315, as follows: "it is insisted that the company was en- 
titled to a reasonable time in analogy to certain cases which hold that in insurance 
companies the word "forthwith" carries this significance. But "forthwith" is de- 
fined by Bouvier as indicating that 'as soon as by reasonable exertion, confined to 
the object it may be accomplished. This is the import of the term; it varies, of 
course, with every particular case.' In matters of practice and pleading it is 
usually construed, and sometimes defined by rule of Court, as within twenty-four 
hours. Anderson (Law Dict.) says of the word that it "has a relative meaning, 
and will imply a longer or shorter period, according to the nature of the thing to 
be done.' " 
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B. The efforts of Mr. Salinger to modify the "forthwith" 
requirement of the subpoena were a nullity. | 

As stated by the Assistant United States Attorney (J.A. 63, 64, 65), 
the Government proceer.ed upon the theory that the express provisions of 
the subpoena (Govt. Exhibit #5 (J.A. 123), which had been served upon 
the Defendant on July 28, 1958 (J.A. 11), were subsequently modified by 
the oral instructions tendered to Mr. Joseph Louisell by Mr. Pierre 
Salinger, an investigatcr for the Senate Select Committee, and by a cer- 
tain telegram (Govt. Exhibit #6 (J.A. 124)) sent by Mr. Salinger to the 
Defendant's home (J.A. 20, 21, 22, 24, 25, 26, 31, 32, 33, 51, 93, 95). 
Such a theory was not only not adopted by the Lower Court (J.A. 39, 40, 
60, 64, 65), but is legally untenable for three cogent reasons: 


1. There were, at the close of the Government's case-in-chief, 
no proofs adduced which tended to establish that Mr. Louisell was either 
acting in the capacity of the Defendant's attorney in connection with the 
Defendant's appearance before the Senate Select Committee or that Mr. 
Louisell agreed to inform and/or Jid inform the Defendant that the Senate 
Select Committee required the Defendant's presence before it to testify 
on July 31, 1958 (J.A. 9-56). ! 


2. There were, at the close of the Government's case-in-chief, 


no proofs adduced which tended to establish that the Defendant either 
received Government Exhibit #6 or that he had knowledge of its contents 
(J.A. 9-56). : 


3. In any event and as an overriding legal consideration, the terms 
of a subpoena, which is process for the purpose of compelling the attend- 
ance of a person whom it is desired to use as a witness (97 C.J.S. 
Witness $20) cannot, with legal efficacy, be altered or modified by oral 
instructions or by other extrinsic means, (In re: Moore, 325 Michigan 
429; 39 N.W. 2d 27); any other conclusion, it is respectfully submitted, 
would inevitably result in the breakdown of the conduct of judicial and 


quasi-judicial proceedings and to ultimate chaos. 
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Time being of the essence of the offense charged, 
the Defendant cannot properly be found guilty of . «.. 
failing to appear and to testify before the Senate 
Select Committee on July 31, 1958, when the 
proofs emanating from the Government witnesses 
established beyond peradventure that he was never 


Subpoened to appear and testify on July 31, 1958. 

It is axiomatic that "A Defendant in a criminal case is entitled to 
know what he is charged with; and he is entitled to be tried on the charges 
brought against him."’ (Epstein v. United States, 174 F. 24 754 (C.C.A. 
6)). In fact, the source of the Defendant's right "to be informed of the 
nature and cause of the accusation" is the Sixth Amendment to the United 
States Constitution and Defendant respectfully submits that in view of the 
posture of the evidence of record, the instant conviction cannot be af- 
firmed without doing violence to the provisions of the Supreme Law of 
the Land. 


While it is generally true that insofar as time is concerned a diver- 
gence between the allegations of the indictment and the proofs will not 
constitute a fatal variance, it is nonetheless equally certain that where, 
as here, time is of the esence or is the gist of the offense, a variance 
between the time laid in the indictment and that established by the proofs 
is fatal to the prosecution (Wharton's Criminal Law and Procedure (Per- 
manent Edition 1957) Vol. IV, §1775, Vol. V, §2062; Underhill's Crim- 
inal Evidence (5th Edition 1956) Vol. I, §87, 42 C.J.S. Indictments and 
Information, § 257, 27 Am. Jur., Indictments and Information §181). 


Patently, the gravamen of the offense proscribed by 2 USC § 192, 
R.S. 102 (52 Stat. 942), as amended, is not an unjustifiable disregard 
of the authority of Congress in the abstract, but rather, the unlawful 
failure of the witness, who has been summoned, to appear and to testify 
before Congress or before one of its committees at the very place and at 


the very time specified. Here, the indictment Specifically alleged that 
the Defendant's default occurred on July 31, 1958 (J.A. 3). However, 


the Government's proofs show that the default of the Defendant, if any, 


31 


did not and could not have occurred on July 31, 1958, for the obvious 


reason, as has been discussed, Supra, that the express terms of the sub- 
poena (Govt. Exhibit #5, J.A. 123), the alleged noncompliance with which 
is the very "heart" of the charge against the Defendant, did not require the 
Defendant to appear and to testify before the Senate Select Committee at 
any time subsequent to July 29, 1958. Expressed somewhat differently, 
the Government, having deemed it advisable to charge the Defendant with 
a particular offense and then having failed during the proceedings in the 
Lower Court to introduce an iota of evidence tending to establish the De- 
fendant's guilt of the offense charged, should not now be heard to say, in 
support of the conviction, that evidence which, at best, had a tendency to 
establish the guilt of the accused as to a separate and distinct offense 

with which the Defendant was not charged, was probative of the one of- 
fense with which the Defendant was in fact charged (Reiner v. United 
States, 92 F. 24 823 (C.C.A. 9)).14 | 


The failure of the Government to prove the offense 
charged necessitates a reversal of the conviction 
notwithstanding the provisions of Rule 52(a) of the 
Federal Rules of Criminal Procedure. 

With commendable frankness and fairness, the Assistant United 
States Attorney represented to the Lower Court, during a colloquy per- 
taining to the Motion for a Judgment of Acquittal, that if the express 
terms of the subpoena (Govt. Exhibit #5, J.A. 123) were not or could 
not legally be altered or modified by the oral instructions given and/or 
the telegram sent by Mr. Salinger, the Trial Court had no alternative 


= In the Reiner case, supra, where the Defendant was charged with concealing 
assets from a Trustee in Bankruptcy after July 7, 1936 and the proofs merely 
established a concealment of assets from a Receiver in Bankruptcy during the 
three month period immediately prior to July 7, 1936, the conviction was reversed. 
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but to acquit the Defendant (J.A. 64).!° No other result is dictated by 
the provisions of Rule 52(a) of the Federal Rules of Criminal Procedure. 


The impact of §269 of the Judicial Code, as amended, (28 U.S.C. 
391), the substance of which was subsequently adopted as Rule 52(a) of 
the Federal Rules of Criminal Procedure (Kotteakas v. United States, 
66S. Ct. 1239, 328 U.S. 750), upon which the "law of variance" was 
stated as follows in the case of Berger v. United States, 55S. Ct. 629, 
295 U.S. 78, at 55S. Ct. 630: 

"The true inquiry, therefore, is not whether there has 

been a variance in proof, but whether there has been 

such a variance as to ‘affect the substantial rights’ of 

the accused. The general rule that allegations and 

proof must correspond is based upon the obvious re- 

quirements (1) that the accused shall be definitely 

informed as to the charges against him, so that he 

may be enabled to present his defense and not be 

taken by surprise by the evidence offered at the trial; 


and (2) that he may be protected against another pro- 
secution for the same offense. (Citing cases)" 


That the variance herein involved does not constitute a harmless 
error but rather affects the substantial rights of the Defendant may be 
readily established by an application of the principles laid down in the 
Berger case, supra. Assuming, arguendo, that the Defendant herein 
was not taken by "surprise", there is no doubt but that the second prere- 
quisite to the invocation of the so-called "harmless error" doctrine, 
namely, protection against another prosecution for the same acts, is 
conspicuous by its absence. While the Defendant, were he in the future 
to be indicted and tried upon the charge of wilfully failing to appear and 
testify before the Senate Select Committee on July 31, 1958, could un- 


aS In denying the Motion for Judgment of Acquittal, the Lower Court, by adopt- 
ing a theory which frankly is beyond the comprehension of counsel for the Defend- 
ant, concluded that there was no variance between the indictment and proofs (J.A.61 
65, 66, 67, 68, 115) and then observed that in any event Rule 52 (a) of the Federal 
Rules of Criminal Procedure was authority for the proposition that the variance, 
if any, was not fatal (J.A. 40, 69). 
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questionably assert with success the defense of double jeopardy, such 
would not be the case if in the future the Government, as concededly it 
might with propriety do, should elect to indict and try the Defendant upon 
the charge of willfully failing to appear and to testify before the Senate 
Select Committee on July 29, 1958. 


Tl 


THE LOWER COURT ERRED WHEN, OVER THE TIMELY 
OBJECTION OF DEFENSE COUNSEL, IT ALLOWED THE 
ASSISTANT UNITED STATES ATTORNEY TO PURSUE, 
UPON CROSS-EXAMINATION OF A DEFENSE WITNESS, 
A LINE OF QUESTIONING WHICH MANIFESTLY PREJU- 
DICED AND INFLAMED THE JURY AGAINST THE, 
DEFENDANT 


In order that this Honorable Court might be in a position to compre- 
hend the gross impropriety of a line of questioning pursued by the As- 
sistant United States Attorney in the course of his cross-examination of 
defense witness Joseph Louisell,1® not only the objected to questions and 
the answers thereto (both of which are underscored), but also the ques- 


| 
tions and answers thereto immediately preceding the objected to ques- 


tions are hereinafter set out verbatim: 


Q. How long have you known Mr. Licavoli? 

A. I've known Mr. Licavoli approximately ten, twelve 
years. 

Q. How many times have you represented him? 

A. I think I have represented him two or three times. 

Q. You were representing him in another matter at 
the time of the service of the subpoena on July 28, were 


you not? 


6 For a synopsis of Joseph Louisell's direct testimony bearing upon the de- 
fense of reliance upon advice of eounsel, see Argument I, supra. 


A. Iwas. 

Q. Did you represent him as far back as 1950 or 
1951 in some other matter? 

A, I did. 

MR. SHADYAC: If Your Honor please, I would like to 
object to this line of questioning as irrelevant. 

THE COURT: You can't object to a line of inquiry. 

MR. SHADYAC: To this particular question about 
1950 or 1951. 

THE COURT: Well, the question has been answered. 


You should note your objection before the witness answers. 


Q. (By Mr. Hitz) Did you represent him in connec- 


tion with his appearance before another Congressional Com- 


mittee some years ago? 
MR. SHADYAC: Objection, Your Honor. 


THE COURT: How is that relevant, Mr. Hitz? 
MR, HITZ: I think it shows what Mr. Salinger 
evidently believed to be the case, namely, that Mr. 
Louisell was the agent -- 
THE COURT: I will overrule the objection. 
Q. (By Mr. Hitz) Do you have in mind the question, sir? 
A. Yes, I do; and the answer is yes, in part, in associa- 
tion with another attorney by the name of P. J M. Hally, 


spelled H-a-l-l-y, who is now deceased. 
Was that in 1950 or 1951? 


I'd have to refresh my recollection. I am not Sure. 
Was it in the early '50's? 
In the early ‘50's is correct. 
Q. As a matter of fact, would that be in connection 
with a Congressional committee appearance by Mr. Licavoli? 
MR. SHADYAC: Again, Your Honor, I would like to 
object to that particular question. 
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THE COURT: Objection overruled. I think it is 
important. I think that it is important to know why Mr. 
Salinger got in touch with the witness, and that is the only 
reason that I am admitting this question. | 

MR, SHADYAC: If Your Honor please, that is outside 
the scope of the direct examination. | 

THE COURT: No, no; this is not outside the scope of 
the direct examination. I think it is within the scope, be- 
cause this witness testified concerning his conversations 
with Mr. Salinger; so anything that bears on those conversa- 
tions is proper. 

The objection is overruled. 

Q. (By Mr. Hitz) Do you have in mind the question, 
Mr. Louisell? 

A. Yes, I do; and the answer is yes. 

Q. Now, when you talked to Mr. Salinger on the tele- 
phone about 1:00 p.m. on July 29, 1958, Mr. Salinger was 
not unknown to you, was he? : 

A. He was not. 


Q. As a matter of fact, you had talked to him on other 


occasions in Washington, D.C., in connection with this com- 
mittee's matters, had you not? 
A. Thad. 
On more than one occasion? 
Yes. 
About how many occasions? 
I would say probably two or three. 
Q. On those occasions, did you have business as an 
attorney for other persons appearing before that committee? 
MR. SHADYAC: Objection, Your Honor. 
THE COURT: Objection overruled. 
A. I did. 
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Q. Do you recall whether or not on one of those oc- 
casions Mr. Salinger asked you what prospective witnesses, 
naming them perhaps by a designation of racketeers, you 
represented, which persons he stated were likely to be 


called before the committee? 


MR. SHADYAC: Objection, Your Honor, again. 
THE COURT: Objection overruled. 
A. I don't recall that. (J.A. 86-88) 


While it is well recognized that where testimony is admissible for 
a legitimate purpose the mere fact that it might tend to prejudice the De- 
fendant is no ground for its exclusion (Luteran v. United States, 93 F. 2d 
395 (C.C.A. 8), Travis v. United States, 269 F. 24 928 (C.C.A. 10)), 
it is likewise a well-recognized rule (Blumberg v. United States, 222 F. 
2d 496 (C.C.A. 5), Scott v. United States, 263 F. 2d 398 (C.C.A. 5); 
UnitedStates v. Tomaiolo, 249 F. 2d 683 (C.C.A. 2)), which was ap- 
plied by this Honorable Court in Frank v. United States, 262 F. 2d 695, 
104 U.S. App. 384, that if the evidence, on one hand, has little, if any 
probative value, but, on the other hand, is of such a nature as to likely 
inflame the jury against the Defendant, its admission constitutes revers- 


ible error. 


Difficult, if not impossible, to perceive is how the fact that Mr. 
Louisell had represented the Defendant almost ten years ago in any pro- 
ceeding was relevant or germane to any of the issues involved in the trial 
of this matter, and this is particularly so if, as Defendant asserts (See 
Argument II, supra), the oral instructions given by Mr. Salinger to Mr. 
Louisell could not, as a matter of law, have altered or modified the ex- 
press terms of the subpoena served upon the Defendant (Government Ex- 
hibit #5, J.A. 123). Even more remote, if such is possible, was the 
fact that Mr. Louisell has represented third parties before the Senate 
Select Committee. Nonetheless, the Assistant United States Attorney, 
over the timely and persistent objections of defense counsel (J.A. 86-88), 
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was given carte blanche by the Lower Court to elicit information of this 


nature from defense witness Louisell. 


The prejudicial effect of the questions propounded by the Assistant 
United States Attorney is so self-evident as to scarcely require a lengthy 
discussion. In addition, the pattern of the questioning was such that 
little imagination is required to appreciate that its actual effect was, in 
fact, coincident with its intended effect. 


Having established that Mr. Louisell had known the Defendant for 
from ten to twelve years and had since 1950 or 1951 represented him 
two or three times (information which, in itself, was totally irrelevant, 
albeit hardly prejudicial to the Defendant), the Assistant United States 
Attorney then proceeded to demonstrate that one instance of representa- 
tion was in connection with the Defendant's appearance before another 
Congressional Committee in the early 1950's. Patently, the obvious 
inference, if not the only inference, which the jury might draw from this 
revelation was that the Defendant had appeared before the much publicized 
Kefauver Committee (Special Committee to Investigate Organized Crime 
in Interstate Commerce) in the early '50's and thus was an unsavory 
“police character.'' But there was more to come. Having established 
that Mr. Louisell had represented other persons before the Senate Select 
Committee (again, information which in itself was totally irrelevant), 
the Assistant United States Attorney then administered the coup de grace 
by inquiring if these other persons had been designated as "racketeers" 
by Mr. Salinger. Certainly, if after it had become known to the jurors 
that the Defendant had previously appeared before a Congressional com- 
mittee, there remained any doubt in their minds as to whether the De- 
fendant was disreputable, this doubt must have necessarily been resolved 
adversely to the Defendant when the Assistant United States Attorney 
posed a question, the innuendo of which was that the Defendant likewise 


was a "racketeer." 
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Where, as here, the Government attempted by insinuation and in- 


nuendo to blacken the Defendant, the Court, in reversing the conviction, 


stated in United States v. Tomaiolo, supra, at 249 F. 2d 690: 


"In summary, by receiving this mass of inadmissible, 
irrelevant and highly prejudicial testimony, the Dis- 
trict Court permitted the prosecution to paint the de- 
fendant Tomaiolo as a bad man, associating with crim- 
inal companions, who would do most anything. The ac- 
cumulation of these errors made it impossible for the 
jury to limit its consideration to the charges for which 
Tomaiolo was being tried, and, in sum, they constitute 
reversible error." 


It is respectfully submitted that the tactics of the Assistant United 
States Attorney, as above outlined, denied to the Defendant his right toa 
fair trial and that accordingly the findings of guilty must be reversed, 
for, as was Stated in Wilson v. United States, 250 F. 2d 312(C.C.A. 9), 
"An accused must not only be guilty of the offense of which he is charged 
and convicted, but, he must be tried and convicted according to proper 
legal procedures and standards." 


CONCLUSION 


For the reasons set forth above, we urge that the Judgment of the 
Court below be reversed and that the proceedings either be dismissed or 
remanded to the Lower Court for proceedings not inconsistent with the 


opinion and mandate of this Honorable Court. 


Respectfully submitted, 


JOSEPH LESH 


1518 K Street, N. W. 
Washington, D. C. 
OF Course! Attorney for Appellant 
Ivan E. Barris 
2366 Penobscot Building 
Detroit 26, Michigan 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impaneled on August 27, 1959, and Sworn in on September 1, 1959 


UNITED STATES OF AMERICA ; Criminal No. 951-59 


me ; Grand Jury Original 
PETER LICAVOLI : (2 U.S.C. 192) 


RELEVANT DOCKET ENTRIES 


Proceedings 


Presentment and Indictment filed (1 count). _ 


ARRAIGNED, Plea NOT GUILTY entered; Deft. given 20 
days to file motions; BOND SET at $1000. 00; Deft. 
COMMITTED to the District of Columbia Jail; 
Commitment Issued; Attorney Joseph Lewisell (Attorney 
from Michigan) present. HART, J. (Reporter-R. Walker) 
Cert. Filed. 


MOTION of DEFENDANT to dismiss the indictment under 
Rule 12, Affidavit in support thereof and exhibits (7) filed. 


OPPOSITION of GOVERNMENT to motion to dismiss Indict- 
ment, filed. Cert. of Serv. 


APPEARANCE of Joseph H. Lesh entered and filed. 


MOTION of DEFENDANT to dismiss indictment under Rule 
12 argued and DENIED without prejudice. Attorney Joseph 
H. Lesh present. HOLTZOFF, J. (Reporter-Byrholdt) 
Cert. Filed. 


APPEARANCE of Aloysius G. Nolan as Attorney for Defendant 
entered and filed. 

PETITION for Writ of Habeas Corpus ad Prosequendum, filed. 
ORDER for issuance of Writ, filed. PINE, C. J. Writ of 
Habeas Corpus ad Prosequendum issued. 
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Proceedings 


JURORS SWORN ON VOIR DIRE; JURY AND TWO ALTERNATE 
JURORS SWORN: 
Marion G. Macleod Charles H. Hill Marie G. Harrison 
Dorothy M. Thomas’ Rose P, Ennis Jean M. Burnette 
John S. Henderson Margaret E. Watts Charles S. Hall 
Vivian M. Brown Alfreda D. Lyles Harry F. Young 
a.1. Frances A. Gaskell a.2. Phyllis B. Brydon 
Case is RESPITED until March 29, 1960. 
Defendant REMANDED to the District of Columbia J ail; 
Attorneys Aloysius G. Nolan and Richard C. Shadyac present. 
HOLTZOFF, J. (Reporter-Byrholdt) Cert. filed, 


TRIAL RESUMED; same jury and alternate jurors; 
Case is RESPITED until March 30, 1960 
Deft. REMANDED to the District of Columbia Jail; 
Attorneys Aloysius G. Nolan and Richard C, Shadyac present. 
HOLTZOFF, J. (Reporter-Byrholdt) Cert. filed, 


MOTION for Judgment of Acquittal under Rule 29, filed. 
HOLTZOFF, J. (Reporter-Byrholdt) 


TRIAL RESUMED; same jury and alternate jurors; 
Alternate jurors discharged; 
VERDICT: Guilty entered; 


Case is REFERRED to the Probation Officer of 
the Court; Defendant REMANDED to the District 
of Columbia Jail; Defendant requests for instruc- 
tions, filed; 
Attorney Aloysius G. Nolan and Richard C, Shadyac present 
HOLTZOFF, J. (Reporter-Byrholdt) Cert. filed, 


SENTENCED to imprisonment for a period of 

SIX (6) MONTHS and to PAY a FINE of $1000. 00; 
defendant to be COMMITTED until PAYMENT of 
FINE; said sentence to begin at the EXPIRATION 
of sentence imposed in Docket 35636, Eastern 
District of Michigan, 

Attorney Richard Shadyac present. 

HOLTZOFF, J. (Reporter-Nevitt) J.I. 


JUDGMENT & COMMITMENT of 4-14-60, filed. HOLTZOFF, J. 


NOTICE OF APPEAL from Judgment, filed. 
Clerk's Fee of $5.00 paid and credited to the United States. 


DEFENDANT'S STATEMENT as to Application to Court Reporter 
for Transcript, filed. 


REFUSAL of DEFENDANT to sign election against service of 
sentence, filed. 


* * ak * 


[Filed October 20, 1959] 
INDICTMENT 

The Grand Jury charges: | 

On July 31, 1958, in the District of Columbia, the Senate Select 
Committee on Improper Activities in the Labor or Management Field, 
of the United States Senate, was conducting hearings, pursuant to 
Senate Resolutions 74, 88 and 221 of the 85th Congress. | 

Defendant, Peter Licavoli, having been duly summoned asa 
witness by the authority of the United States Senate of the Congress of 
the United States, through its aforesaid Committee, to appear and 
to give testimony before that Committee in the District of Columbia 
on July 31, 1958, upon a matter under inquiry before that Committee, 
did, in the District of Columbia, on the said July 31, 1958, unlawfully 
fail and refuse so to appear, and thereby willfully did make default. 


/s/ Oliver Gasch 

United States Attorney in and 
for the District of Columbia 
A TRUE BILL: 


/s/ George M. Rosse 
Foreman. 


i 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[Filed May 20, 1960] 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA | 
v. : Criminal Action No. 951-59 


PETER LICAVOLI, ‘ 
Defendant. 


Washington, D.C. 
Monday, March 28, 1960. 


The above-entitled cause came on for hearing before the 
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HONORABLE ALEXANDER HOLTZOFF, United States District Judge, 
and a jury, at 10:00 o'clock a. m. 
APPEARANCES: 


WILLIAM HITZ, ESQ. 
Assistant United States Attorney, 


Counsel for the Government. 
ALOYSIUS J. NOLAN, ESQ. 

and 
RICHARD C,. SHADYAC, ESQ. 

Counsel for the Defendant. 


~PROCEEDINGS 
* * * * * 

THE COURT: May I suggest this: Why don't you make your 
opening statement, because we will shortly be taking our mid-morning 
recess, and perhaps you could confer with the witness during the 
recess, 

MR, HITZ: Thank you. 

MR. HITZ: May it please the Court and members of the jury, 
as I have already stated in identifying the case, we are engaged in a 
criminal prosecution, entitled 'The United States of America against 
Peter Licavoli." And the offense is contempt of Congress for, in 


this instance, refusing to obey the subpoena of the select committee, 


the Select Labor Committee, as we may as well call it, of the Senate 
to appear in Washington, D. C., on July 31, 1958, to give pertinent 
testimony. 

Now, there are a number of matters in this particular prosecution 
that will be determined by Judge Holtzoff as a matter of law. There are 
certain things that will be submitted to you as jurors to determine as 
matters of fact, and I will address myself to you only on those matters 

of fact. I think that it is proper to say they are rather narrow 
factual issues. I will state what the issues are, and then I will state 
what the evidence in the case will be. 
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This indictment charges that the defendant, Peter Licavoli, 
having been duly summoned as a witness by authority of the United 
States Senate of the Congress of the United States, through its aforesaid 
committee, and in the earlier paragraph of the indictment it names 
the committee as being the Senate Select Committee on Improper 
Activities in the Labor or Management Field, through its aforesaid 
committee to appear and to give testimony before that committee in 
the District of Columbia on July 31, 1958, upon a matter under inquiry 
before that committee, did in the District of Columbia, on the said 
July 31, 1958, unlawfully fail and refuse to so appear, and pei ehy 
willfully did make default, 

Now, as I have read this indictment, Iam sure you realize 
that there are certain factual matters that will be submitted to you, 
and they are wh¢pher or not Mr. Licavoli was summoned to appear. 
Second, did he appear? And finally, did he refuse to appear or fail to 
appear by hig own choice, that is, did he determine not to appear, and 
did he then fail and refuse to appear? 


There will be no inquiry made of you in the trial of this case to 


render a decision as to any reason why Mr. Licavoli did not appear if he 

decided not to appear and did not appear. His Honor will charge 
you that that is all the intent that is necessary in this particular criminal 
charge. 

Now, having in mind that those are the issues in the case, and 
Judge Holtzoff will finally tell you what the issues in the case are, Iam 
merely trying to suggest the framework upon which we will! (offer testi- 
mony, and, in addition, Judge Holtzoff will tell you what the rules of 
law with respect to this case are, the Government will offer this evidence: 

That some several days before July 31, 1958, a subpoena was 
directed to Detroit, Michigan, from Washington, D. C., where, of 
course, the principal operations of this Senate Select Labor Committee 
are conducted, addressed to Peter Licavoli, who lived in Detroit, or 
nearby, to appear forthwith in Washington, D. C., at the offices of the 
senate committee. That was on the usual form for senate subpoenas. And 
written in the typewriter on the bottom of the subpoena was a message to 
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this effect, addressed, of course, to the person named in the subpoena, 
Mr. Licavoli, the defendant here, it said -- I may as well read you exactly 
what it said -- it said: 

It is requested that you telephonically contact Mr. Robert F. 
Kennedy -- 
and the evidence will show that he was chief counsel for the committee 
at that time, and was in Washington -- 

at Washington, D. C., Capital 4-3121, Extension 4828, for 

further instructions. 

Now, this subpoena was served upon Mr. Licavoli in the City 
of Detroit at 10:42 a.m. on the 28th of July, 1958, by Mr. Jones, one 
of the witnesses whom we have brought here, and who will tell you 
about the service of the subpoena. 


Now, on the 28th, the remaining part of that day, for some little 


time, a few hours, the committee in Washington, of the staff of the 
committee, or Mr. Kennedy, its counsel, had heard nothing from Mr. 
Licavoli in Detroit who was given this forthwith subpoena. Now, a forth- 
with subpoena means just what it says -- you are supposed to take off 
and go to Washington as soon as reasonably possible. There is this 
message we might call attention to at the bottom of the subpoena which 
says: 
For further instructions, it is requested that you call 

Washington. 
Washington didn’t hear from Licavoli for some period of time after the 
28th, the day the subpoena was served on Mr. Licavoli in Detroit. 
As a result of that, one of the staff members of the committee, named 
Pierre Salinger, who is also going to be a witness here and who was 
here this morning, he called up the person whom he ascertained and knew 
to be at the time the attorney for Mr. Licavoli in Detroit, and he told 
Mr. Louisell, that is his name, Louisell -- L-o-u-i-s-e-1-1 -- he told 
Mr. Louisell that it wouldn't be necessary for Mr. Licavoli to take off 
and forthwith come to Washington, but the committee would schedule 

Mr. Licavoli and hear him on the 31st of July, three days hence. 
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Now, it is my understanding that either in that conversation 
between Mr. Salinger for the committee and Mr. Louisell, representing 
Mr. Licavoli, or in a later one that day, that Mr. Louisell indicated 
that there might be some contest as to the service of the subpoena, but 
no more than that question was opened up at that time. | 

Now, after this oral message to Mr. Louisell that Mr. Licavoli 
should appear instead of forthwith, should appear on the 31st in Wash- 
ington, the committee, through its counsel, Mr. Kennedy, sent a followup, 
confirmatory telegram by Western Union to Mr. Licavoli at his Detroit 
address, which is a suburb, as I understand it, of Detroit, Grosse Pointe, 
Michigan: 

Following up our conversation with your ao 

Mr. Louisell, and pursuant to subpoena served upon 

you, you are hereby notified to appear in Room 101, Senate 

Office Building, Washington, D. C., 9:00 a.m., Thursday, 

July 31, 1958, 
Robert F. Kennedy, Chief Counsel. 
With the full name of the committee stated. 


Now, that telegram went out the day after service se the subpoena, 
the 29th that would be, and it would be then the day after Mr. Salinger 
had notified Mr. Louisell by telephone of the date of the 31st, so that 
Mr. Licavoli would not have to come forthwith. 

Now, on the 31st of July, 1958, this Select Senate Connie 
presided over by Senator McClellan, was holding hearings in Washington, 


D. C., and during the hearing, and at an appropriate time for the 
committee, which was hearing testimony on a subject that it thought 
Mr. Licavoli had some information on, it came to the point where it 
desired Mr. Licavoli's testimony, and they called his name and called 
him to the stand, and Mr. Licavoli wasn't there, and he wasn’ tin 
Washington, and he did not appear. 

Now, from these facts, the Government will ae to you at 
the conclusion of the case that the fact allegations of the indictment, 
that is, those parts of the indictment that you must find beyond a reasonable 
doubt, have been fully and completely met, and that beyond any dispute 
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and beyond, of course, a reasonable doubt, we will contend to you 
that there was a service of the subpoena to appear forthwith in Washing- 
ton made upon Mr, Licavoli in Detroit, we will contend, and His Honor 
will tell you that that was a perfectly valid subpoena and summons to 
appear in Washington, D. C., and if he doesn't find that, you will not 
have the case to consider. So that if you have this case to consider, 
we will contend that there was a valid subpoena and that it properly 
directed him to appear, that the forthwith portion of the subpoena was 
changed to "appear on the 31st of July," and that Mr. Licavoli, having 

been so advised, decided that he would not appear, and he didn't 
appear, and, therefore, his refusal to appear was a default under this 
statute and under this indictment. 

If we show you those facts, and upon the law that Judge Holtzoff 
will determine on some slightly different subjects, we will at that time 
ask and expect of you a verdict of guilty on this indictment. 

Thank you, 

* * * * * 

MR, SHADYAC: * * * Ladies and gentlemen, I will be handling 
the defense for Mr. Peter Licavoli, 

The prosecution has read to you what is stated in the indictment 
upon which Mr. Licavoli has been charged. There is one word that I 
would like to lay stress on in this indictment. You will hear it repeatedly 
throughout the trial.. That word is an all-important word, and it appears 
in the indictment, the last line, "willfully make default." "Willfully," 
ladies and gentlemen of the jury, is the word that I want you to keep 
in mind. As the prosecution has pointed out, His Honor will charge you 
on the law. It is your duty solely to try the facts. The defense contends and 
will introduce evidence to prove that there was no willfulness involved in 
this particular act; that there was no intentional or deliberate act on the 
part of the defendant, as charged. 

We shall show you, the jury, and the Court that this committee 
waived the provisions of the subpoena which was served upon the defend- 
ant, aS was pointed out in the opening statement of the prosecutor. The 


subpoena was a forthwith subpoena, which means immediate compliance, 
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without unnecessary delay. We shall show you positively through the 
testimony of one, Mr. Joseph Louisell, who is an attorney and who 
will testify here today that in a conversation that he had with an investi- 
gator for the Senate, Mr. Pierre Salinger, that a waiver of the forthwith 

provision of the subpoena was had, and that the subpoena then 
became void. 

We shall further show to you, ladies and Povheated of the jury, 
that, in fact, no notification of a change in date was ever given to the 


defendant. Attempt to change, possibly yes, which we contend is 


immaterial, I think, but notification thereof, no. 

We are convinced that when you hear all of the evidence in this 
case, taken in the light of the law that His Honor will instruct you, that 
there will be no alternative but to return a verdict of not guilty of the 
charge. | 
I will not belabor the matter any longer. You are going to hear a 
full and complete discussion of this case. We know that it will receive 
excellent consideration. 

* * 
EDWARD M,. JONES 
called as a witness in behalf of the Government, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, HITZ: 

Q. Your full name, please, Mr. Jones? A. Edward M. Jones. 

THE COURT: Now, everyone has to hear what you are Saying, 
so would you mind speaking a little louder and more distinetly and slower. 

What is your name, sir? 

THE WITNESS: Edward M. Jones. 

THE COURT: Jones? 

THE WITNESS: Jones -- J-o-n-e-s. 

BY MR. HITZ: 

Q. In July 1958, were you employed by the Senate Select Labor 
Committee, so called? A. I was. ! 

Q. How long had you been with that committee? A. At that time 
about a year and a half. 
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Q. What was your position with the committee? A. Staff 
investigator. 

Q. On July the 28th, were you in the City of Detroit? A. I was. 

Q. Working for the committee? A. Yes, sir. 

Q. Mr. Jones, I would like to show you Government Exhibit No. 
5, for identification, and ask you if that is a copy of any paper that you 
have ever seen before? A. Yes, sir; it is. 

Q. Was the original of this paper given to you in the City of 
Detroit on or about the 28th of July, 1958? A. Sir, I received the 
original of that in the mail. 

Q. In the mail. And on the 28th of July, 1958, did you have 
possession of the original of this document, Government Exhibit No. 5, 
for identification? A. Yes, sir. 

MR. HITZ: I offer Exhibit No. 5 in evidence, Your Honor. 

MR, SHADYAC: All I know at this time is that it is a piece of 
paper -- 

THE COURT: Beg pardon? 

MR. SHADYAC: If Your Honor please, all we know is that he had 
a piece of paper. 

THE COURT: You cannot interrupt the examination with arguments. 
If you wish to make an objection, -- 

MR. SHADYAC: Yes, Your Honor. 

THE COURT: -- state your objection in legalistic phraseology. 

MR. SHADYAC: It is immaterial and irrelevant, Your Honor. 

THE COURT: Objection overruled, 

MR. HITZ: And now my offer is that I request the Court to 
receive it. Has Your Honor received it? 

THE COURT: What is your offer at the present time? 

MR. HITZ: My offer at this time is admission of this document 


? 


Government's Exhibit No. 5, in evidence. Do I understand that your 


overruling of his objection is the admitting of this in evidence? 
THE COURT: Iam admitting it as a copy of the original, which 
was in his possession. 


MR, HITZ: All right. 


(Accordingly, Government's 
Exhibit No. 5, previously 
described, was received in 
evidence. ) 


BY MR, HITZ: 
Q. Now, Mr. Jones, what did you do -- 
THE COURT: If you are offering it in evidence, would you mind 
handing it to the Clerk so that she can mark it. | 
MR. HITZ: She did mark it. It is one of the documents she has 
marked. | 
THE COURT: It has to be marked in evidence now. 


(Accordingly, the exhibit was 
handed to the Clerk. ) 


BY MR. HITZ: 
Q. Mr. Jones, what did you do with the original of Government's 
No. 5 in evidence? A. I served that on Mr. Licavoli on July 28, 1958, 
at 10:42 a.m. | 


Q. In what city did you do that, sir? A. In the City of Detroit. 
Q. In what building in the city, if it was ina building? A. In the 
Post Office Building, also known as the Federal Building, on the eighth 


‘ floor. 


Q. Do you see Mr, Licavoli here today? A. Yes, sir. 

Q. If he doesn'tstand, will you go over and point him out? 
A. Yes, sir. | 

Q. Yes, what? Go over and point him out, 


(The witness left .ae witness 
stand. The defendant rose. ) 


MR. HITZ: Thank you. 

BY MR, HITZ: 

Q. Now, will you describe exactly what it is you did when you say 
that you served the original of that paper, and what it is that you heard 
anyone say in his presence? A, At the time I served this paper, was -- 
was in the east lobby, on the eighth floor of the Post Office Building -- 
Mr. Licavoli was walking. I came up to him from his rear, walked in 
front of him, and said, "I have a subpoena for you." | 
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At that time somebody to my rear said, "Don't take that; don't 
take that." 

I then put the subpoena under Mr. Licavoli's arm. His hands 
dropped to his sides. I then walked away. As I walked away, Mr. 

Louisell, who was in back of me, who had been in back of me, 
and, as I recall, was now directly in front of me as I walked away, 
said to me, "You had no right to serve it here.” 

Q. Is that all that was said by Mr. Louisell? A. Yes, sir. 

Q. Did Mr. Licavoli say anything on that occasion that you 
heard? A. No, sir. 

MR, HITZ: Mr. Marshal, I want to ask Mr. Louisell to come to 
the door of the courtroom. 

Mr. Jones, look at the man who will step there. Don't say any- 
thing while he is in the room. 


(The Deputy Marshal returns 
to the courtroom with Mr. 
Louisell. ) 


THE DEPUTY MARSHAL: Just face the witness. 
; (To Mr. Louisell. ) 


MR. HITZ: Thank you. 


(The Deputy Marshal and 
Mr. Louisell retired from 
the courtroom. ) 


BY MR, HITZ: 

Q. Have you ever seen that gentleman before? A. Yes, sir; 
I have. 

Q. Who is it? A, That is Mr. Louisell. The gentleman who said 
to me, "You have no right to serve it." 

@. How far away from Mr. Louisell was Mr. Licavoli when Mr. 
Louisell said, "Don't take that?" A. I would judge to be about ten feet, 
as I recall. 

Q. How far away were you from Mr. Louisell when he said that? 
A. Iwould say six or seven feet. 

Q. Can you describe to us the strength of voice that Mr. Louisell 
used when he said that? A. AsI recall, Mr. Louisell's voice was strong. 
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MR. HITZ: Your Honor, might I read certain pertinent parts 

of the exhibit to the jury? | 
THE COURT: Yes, indeed. 

MR, HITZ: "United States of America, --" 


THE COURT: I suggest tha: you read it from the back of the 
counsel table, if you don't mind. That is what we usually do, and then 


everyone can hear you. 
MR. HITZ: Yes, Your Honor. 
(Reading) "Congress of the United States to Peter Licavoli, 
Detroit, Michigan, Greeting: | 
"Pursuant to lawful authority, you are hereby commanded 
to appear before the Senate Select Committee on Improper 
Activities in the Labor or Management Field of the Senate 
of the United States on, forthwith, 195 --" | 
with a blank after the five -- 
"at o'clock, m." 
with a blank before the ''m" -- 
"At their committee room, 101 Senate Office Building, 
Washington, D. C., then and there to testify what you 
may know relative to the subject matters under considera- 
tion by said committee. | 
"Hereof fail not, as you will answer your default 
under the pains and penalties in such cases made and 
provided. 
"Given under my --" 
I am not reading all of it. | 
"Given under my hand by order of the committee 
this 25th day of July, in the year of Our Lord one 
thousand nine hundred and fifty-eight." 
Signed by -- the signature, the last word being -- 
"John W. McClellan," itis. "Chairman, Senate Select Committee 
on Improper Activities in the Labor or Management Field. 
"John L. McClellan" 


it must be. 
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At the bottom, in typewriter, or by typewriter, it has: 
"It is requested that you telephonically contact 
Mr. Robert F. Kennedy at Washington, D. C. - 
Capitol 4-3121, Extension 4828, for further instructions." 
BY MR. HITZ: 

Q. Did you make the entries on the back of that, Mr. Jones? 
A. Idid, sir. 

MR. HITZ: And on the back of this subpoena: 

"July 28, 1958, I made service of the within sub- 

poena by personal service, the within-named Peter 

Licavoli, at Detroit, Michigan, eighth floor, lobby, 

Federal Building, at 10:42 o'clock, a.m., on the 28th 

day of July, 1958. 

"Edward M. Jones." 
BY MR. HITZ: 

@. Are those the only connections that you had either with 
Mr. Licavoli or with Mr. Louisell in this matter, sir? A. Yes, sir. 

MR. HITZ: You may examine him. 

CROSS-EXAMINATION 
BY MR, SHADYAC: 

Q. Mr. Jones, it is my understanding that Mr. Louisell was 
with Mr. Licavoli at the time you served the subpoena, is that right, 
sir? A. Yes, sir, 

Q. He was close by? A. Yes, sir. 

Q. Now, you have stated that Mr. Louisell made a statement, 
"You have no-right to serve it here," is that right? A. Yes, sir. 

Q. And that was in a loud, clear voice, wasn't it? A. Yes, sir. 

Q. Isn't it also a fact, Mr. Jones, that at that very same time, 


Mr. Louisell, in your presence, and in the presence of the defendant, 


Mr. Licavoli, said, "This subpoena is no good. Forget about it?" 
A. I don't recall that, sir. 

Q. You don't recall it? A. No, sir. . 

Q. Could that statement have been made? 

THE COURT: I am going to exclude that. Anything could have 
happened. 
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BY MR. SHADYAC: 
Q. Mr. Jones, what is your job? A. At the present time? 
Q. No, at the time of the service? A. I was a staff investigator. 


Q. You were a staff investigator? A. Assigned to the Detroit 


Office. 

Q. Had you ever been to Washington -- to the Washington office 
of the Senate Subcommittee? A. Yes, sir. : 

Q. Ihand you Government's Exhibit No. 5, Ibelieve it is, you 
will notice that it states: 

"At their committee room, 101 Senate Office e Building, 

Washington, D. C." 

Could you tell me where 101 Senate Office Building is? A. Yes, 
sir; that is in the basement of the Senate Office Building. 

Q. Is that the hearing room of the Senate Subcommittee? A, No, 


Q. Is it not a fact that this room is a room where the witnesses 
appear and are questioned before they appear before the committee? 
A. Ihave no knowledge of that, sir. 

Q. Have any hearings ever been held in Room 101 of the Senate 
Office Building? A. I have no knowledge of that either, sir. 

THE COURT: I am going to say this: I always enforce the rule 
strictly that cross-examination must be within the scope of the direct 
examination. | 

MR. SHADYAC: Yes, sir. 

THE COURT: Of course, you have the right to call this witness 
or any other witness as your own witness at the proper time, but this 
is outside the scope of the direct examination. | 

MR. SHADYAC: If Your Honor please, this is within the terms 
of the document offered in evidence. 

THE COURT: I understand that. This is outside the scope of 
the direct examination. 

MR. SHADYAC: Then I would like to get one other question on 


the record in connection with the subpoena, if Your Honor please. The 
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question as to whether or not he has any knowledge concerning the type- 
written information that appears at the bottom of the subpoena. 

THE COURT: You ask your question, and I will rule on it. Ask 
the question first. 

BY MR. SHADYAC: 

Q. Mr. Jones, do you have any knowledge as to when the type- 
written information that appears at the bottom of the subpoena was 
inserted? A. No, sir. 

Q. You have no information about that at all? A. None whatso- 
ever, sir. 

MR. SHADYAC: I have no further questions of this witness, 
Your Honor. 

REDIRECT EXAMINATION 
BY MR, HITZ: 

Q. Was it on there when you gave it to Mr. Licavoli? A. Yes, sir. 

MR. HITZ: I have no further questions, Your Honor. 

THE COURT: You may step down. 

(The witness stepped down. ) 

MR. HITZ: Mr. Salinger is the next witness. 

Thereupon 

PIERRE SALINGER 
called as a witness in behalf of the Government, being first duly sworn, 
was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR, HITZ: 
MR. HITZ:, Your Honor, do you desire to take up this matter 


chronologically so that we first arrive at some of the evidence which is 


not for the jury to hear? 

THE COURT: I think that counsel should determine that for 
himself. The Court has no desire in the matter. 

MR. HITZ: Thank you. 

THE COURT: And you may proceed in any way you choose. 

MR. HITZ: Thank you. 

THE COURT: And when we arrive at any matter for which we do 
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not need the attendance of the jury, we will just exclude the jury. 
MR, HITZ: Thank you. | 
BY MR. HITZ: 
Q. Mr. Salinger, were you employed by the so-called Senate 
Select Committee? | 
THE COURT: Get the witness's name. 
BY MR, HITZ: 
Q. Your name, please? A. Pierre Salinger. 
THE COURT: What is your first name? 
THE WITNESS: Pierre. 
THE COURT: Pierre? 
THE WITNESS: P-i-e-r-r-e. 
THE COURT: How do you spell your last name? 
THE WITNESS: S-a-1l-i-n-g-e-r. 
THE COURT: Thank you. 
BY MR, HITZ: 
Q. Were you employed by the Senate Select Labor Committee, 
so-called, in 1958, in July? A. I was, sir. 
Q. How long had you been with the committee? A. ‘Since February 


1957, 
THE COURT: I suggest that you speak a little louder, because the 


jury has to hear you as well as the Court, so please raise your voice a 
little bit. | 

THE WITNESS: Since February of 1957. 

BY MR. HITZ: 

Q. Were you in Detroit on the 28th of July, 1958? A. I was. 

Q. Did you receive information on the morning of the 28th of 
July to the effect that a certain subpoena had been served upon Mr. 
Licavoli? A. I did. 

Q. Had you ever seen that subpoena? A. I had. 

MR. HITZ: Do you have the exhibit? 


(To the Deputy Clerk. ) 


THE COURT: What are you looking for? 
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MR. HITZ: I am looking for Government Exhibit No. 5. 

THE COURT: I think it was on the witness stand. The defense 
counsel handed it to the witness. 

THE DEPUTY MARSHAL: He laid it on the table there. 

THE COURT: We always follow the practice of having the Clerk 
keep custody of the exhibits from the moment that they are introduced. 
Now, if either counsel takes it, he is responsible for returning it. 

Mr. Shadyac, you took it in order to show it to the other witness. 
I think you had better return it back to the Clerk, 

MR. HITZ: There it is. That's good. I do that more often the 
older I get. 

BY MR. HITZ: 

Q. Is this a copy, Mr. Salinger, of the subpoena that you saw 
on the 28th as you said? A. Yes, itis. Yes, it is. 

Q. Did you make a telephone call to a Mr. Louisell in the City 
of Detroit on the 28th of July, 1958? A. I did, 

Q. Prior to that, had you been in telephone contact with the 
committee or any of its staff in Washington that day? A. Ihad, 

Q. What time did you call Mr. Louisell? A. It was approximately 
1:00 p.m. 

Q. Where did you call him? A. At his office in Detroit. 

Q. Were you present when the subpoena was served on Mr. 
Licavoli in the court house earlier that day? A. Iwas in the court house, 
but I wasn't physically present at the place where it was served. 

Q. What did you say to Mr. Louisell and what did he Say to you? 

Will you start at the beginning and relate the conversation in 
chronological order, both ways? A. I called Mr. Louisell, and identified 
himself, and -- 

THE COURT: Just a moment. Speak slow, loud and distinctly so 
that everyone can hear you. Speak like the Court is speaking. 

THE WITNESS: I called Mr. Louisell, identified myself to him 


on the telephone -- BY MR. HITZ: 
Q. How? A. Told him that my name was Pierre Salinger and I 


was investigator for the Senate Rackets Committee; that I was calling 
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with reference to the subpoena which had been served that morning 
on Mr. Licavoli. I said that I knew he had been with Mr. Licavoli at 
the time -- : 

THE COURT: Just tell us what was said. Don't interpolate 
anything else. 

THE WITNESS: Mr. Louisell told me he considered the subpoena 

served on Mr. Licavoli invalid, because it had been served ina 
Federal Court House. He said that he was going to advise his client not 
to respond to the subpoena. I told him that that was a matter for him to 
determine, but it was my information that the service was valid. He 
then went on to say that he was not even sure that he was BORE Se Sctte 
Mr. Licavoli. | 

Q. Just amoment. You are aware, still aware, are you not, of 
the caution and the conversation that we had during this recess? A. I 
am, Sir. 

Q. Now, please consider very carefully this question: Tell us 
only so much of what Mr. Louisell told you in this part of the conversation 


as relates to his connection with Mr. Licavoli, in this matter only -- do 


you understand what Iam saying? A. Ido. 

Q. You fully understand the question? A. Ido, sir.) | 

Q. You fully understand the reason for it being so carefully worded? 
A. Ido, sir. 

Q. And you have in mind your answer? A. Ido, sir. 

Q. Will you give it? A. Mr. Louisell said that in connection 
with the hearing in Washington, he was not sure that he was seat to be 
representing Mr. Licavoli. 

Q. Did you or did you not tell Mr. Louisell the pdieoh for your 
calling him, as distinguished from your calling or attempting to call 
Mr, Licavoli? A. I did. : 

Q. Again, having in mind my caution, and give us so much of what 
you said as does not violate that caution? A. Itold Mr. Louisell that it 
was my knowledge that he was Mr. Licavoli's attorney. ! 

Q. Isee. Now, you have told us that he said that he didn't know 
for sure whether he would represent Mr, Licavoli in any committee 
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matter in Washington? Is that what you have told us already? A. That 


is correct, 

Q. Did you request Mr. Louisell to transmit this message to 
Mr. Licavoli? A. I did. 

Q. And what was the message? A. That Mr. Licavoli was 
expected to be in Washington on the morning of July 31st to testify. 

Q. At any particular time? A. I believe I told him he should 
be there at 9:00 a.m., and told him the room number. 

Q. And before what body to testify? A. That was before the 
Senate Select Committee on Improper Activities -- 

THE COURT: What was your answer? Don't let your voice go 
down. 

THE WITNESS: That was before the Senate Select Committee on 
Improper Activities in the Labor or Management Field. 

BY MR, HITZ: 

Q. In that conversation, was any reference made by you to the 
forthwith subpoena that had just that morning been served upon Mr. 
Licavoli? A. Yes. 

Q. Relate that. A. AsIrecall, I told Mr. Louisell that the 
subpoena said "forthwith" on it; that I had instructions to tell his client 
to appear in Washington on July 31st, three days later. 

Q. And what to do with the forthwith? A. That he could ignore 
the forthwith aspect of the subpoena. 

Q. Now, there was a message, Mr. Salinger, written in typewriter 
on the bottom of the front page of that subpoena to the effect, requesting 
Mr. Licavoli to call Mr, Kennedy for further instructions. Now, Robert 
F. Kennedy was then counsel to the committee, is that correct? A. That 
is correct. 

Q. Did you say anything to Mr. Louisell concerning that legend 
at the bottom, requesting Mr. Licavoli to contact Mr. Kennedy? A. Well, 
I had talked to Mr. Kennedy, and ascertained that neither Mr. Licavoli 
nor Mr. Louisell had contacted him. I told Mr. Louisell that I was calling 
him, and that contact with me would serve as contact with Mr. Kennedy. 
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Q. Now, did I understand you to say that you asked Mr. Louisell 
as attorney for Mr. Licavoli to give this message to his client, Mr. 
Licavoli? A. I did. 

Q. Did Mr. Louisell say whether or not he would eo that 
message? A. AsIrecall, he said he might or might not be in touch with 
Mr. Licavoli. I don't think he gave me a specific answer as to whether 
he would get in touch with him. : 

Q. Iwill put it this way: Did he tell you that he would refuse to 
give that message to Mr. Licavoli? A. He did not. | 

Q. Am Ito understand that he stated that he didn't lnow which he 
would do, or that you cannot recall which one he said? A. It is my 
recollection that he said he did not know which he would do. | 

Q. Isee. Now, leaving out matters that had to do with the caution 

which I have given you, have you told us everything that was said 
between you and Mr, Licavoli in that first telephone conversation? A. That 


is to the best of my recollection, I have. 


Q. Did Mr. Louisell tell you whether or not Mr. Licavoli was present 


in his office when you called him, Louisell? A. He did not, 
Q. And, again, what time of day was it? A. Approximately 1:00 p.m. 
Q. Did you later on that day talk to Mr. Louisell? A. I did. 
Q. At what time? A. I would say approximately 7: 0 p.m. 
Q. Where was he? A. He was at home. 
Q. Where were you? A. I was in the office, in eee 
office in the court house in Detroit. | 
Q. From the beginning, will you relate all of that conversation 
except such as falls within the caution? A. I told him that I had been in 
touch with my office in Washington to ascertain again what it felt about the 
validity of the subpoena. That I had been told that the subpoena -- 
MR, SHADYAC: I object, Your Honor, to anything the witness 
had been told by any other person. 
THE COURT: The witness is asked to state what he told Mr. Louisell. 
MR, SHADYAC: Yes, sir. 
THE COURT: And I presume that that is what he is answering; he is 
quoting what he said to Mr. Louisell. | 
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MR. SHADYAC: So long as he is not quoting, Your Honor, what 
some other person said. 

THE WITNESS: That is correct, I was talking to Mr. Louisell 
and telling him I had been in touch with my office in Washington, and they 
had told me that they considered the subpoena served on Mr. Licavoli 
valid. I said under those circumstances, I would have to reiterate my 
request that Mr. Licavoli appear in Washington, D. C., on July 31st. 

Q. Did you call your message to Mr. Louisell at that time a 
request, like you have done here? A. Idid. He told me that he still 
considered the subpoena invalid. And I told him that that was a problem 


that he would have to determine, but the committee would expect Mr. 


Licavoli on the 31st. 

@. What did he say? A. AsIrecall, his main statements at that 
time were that he still considered the subpoena invalid, and that he would 
think about it, and that was -- 

Q. What was said by either one of you with respect to whether or 
not Mr. Louisell would deliver this request or message to Mr. Licavoli? 

A. Well, I again told him that he should transmit this information 
to his client. 

Q. What didhe say? A. Well, I believe he gave the same answer 
he gave on the first occasion, that he might or might not. 

Q. He didn't refuse? A. He did not refuse. 

Q. Now, did you convey or did you tell Mr. Louisell that Mr. 
Licavoli was going to be required and was being required by the committee 
to appear on the 3ist, or that he was being requested to appear on the 31st? 

MR. SHADYAC: Objection, Your Honor. I believe that question 
has already been stated in the record -- the answer to that question has 
already been stated. 

THE COURT: I will allow the question. He may answer. 

MR. SHADYAC: Exception. 

THE WITNESS: I told Mr. Louisell in the original conversation 
that the committee subpoena was forthwith, but that Mr. Licavoli would 
have to be in Washington on the 31st. I reiterated that to him again in 


the evening conversation. 
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Q. Isee. Now, Mr. Salinger, I want you to be very careful to 
understand this question, and to answer it, if you are able to answer 
it; and I want you to make either a yes or no answer to this, if you are 
able to, or to explain that you are unable to, but I don't want 
you to give any explanation except that you are unable to or yes or no: 
In your first conversation with Mr. Louisell, did he tell you whether or 
not he represented, then represented, Mr. Licavoli in any other matter ? 
Now, please answer he did, he didn't, or I can't tell you. A. Yes, he did. 
Q. Now, I understand your answer to that question to be that he 
did say whether or not he represented Licavoli in another matter? 
A. That is correct. | 
Q. All right. Now, was his statement on that subj ect that he 
did represent him in another matter, or that he did not? A. That he did. 
Q. Have you related all of the conversations that ig outside of my 
caution to you that took place about 7:00 o'clock at Mr. Louisell's home 
on the 28th of July? A. I believe I have. 


Q. Did you talk to Mr. Louisell again that day? A. Other than the 
two times we have discussed? 

Q. Yes? A. No, sir. 

Q. Did you talk to Mr. Licavoli at all that day? A. I did not. 

Q. Did you make any effort to talk tohim? A. I didn't make any 


effort to talk to him personally, no, sir. 

Q. That is whatI mean. A. No, sir. 

Q. Or onthe telephone? A. No, sir. No, sir. 

Q. Don't answer this question until there has been an opportunity 
for defense counsel to object if he cares to object? What is the reason why 
you contacted Mr. Louisell to deliver this change of date from the date in 
the subpoena instead of contacting Mr. Licavoli to tell him? 

MR. SHADYAC: Objection, Your Honor. 

THE COURT: On what ground? 

MR. SHADYAC: The reason is the reason is immaterial. 

THE COURT: Objection sustained. 

BY MR. HITZ: 
Q. Now, we have concluded the 28th of July as fae as Mr. Licavoli, 
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Mr. Louisell or the subpoena are concerned, have we not, sir? A. That 


is correct, sir. 

Q. After your ‘phone call to Mr. Louisell of 7:00 o'clock, did you 
get in touch with your office in Washington? Merely answer, "Yes, I 
did," or "I did not." A. Yes, I did, 

Q. That evening? A. I believe it was the following morning. 

MR. HITZ: Mark this as Government's No. 6, for identification, 
please, 


(Accordingly, Government's Exhibit 
No. 6, photostat of a telegram to 
Peter Licavoli, was marked for 
identification. ) 


BY MR. HITZ: 

Q. Will you look at Government's Exhibit No. 6, for identification, 
please, being a photostat, will you tell me whether or not you had anything 
to do with the original document? A. I did, 

Q. Did you write the original telegram of which this is a copy? 

A. I did. 

Q. Did you do it yourself? A. I typed it myself. 

Q. Did you do it in Detroit? A. I did. 

MR. HITZ: I offer Government's Exhibit No. 6 for identification, 
Your Honor. 

MR. SHADYAC: If Your Honor please, we object to this telegram 
on the grounds that it is immaterial and irrelevant to the cause, in that it 
is an attempt to modify a subpoena, a written attempt -- 

THE COURT: Oh, no. That does not go to the admissibility of 
the evidence; that goes to the legal effect of it. That would not be grounds 

for excluding it. 

MR. SHADYAC: We think -- 

THE COURT: If it is binding on anybody, or what its legal effect 
is, you can argue at a later stage. 

MR. SHADYAC: We feel at this point that it is immaterial, 

THE COURT: Let me see the exhibit, 

(The exhibit was handed to the Court. ) 

THE COURT: Objection overruled, It may be admitted. You may 
read it to the jury, if you wish. 
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(Accordingly, Government's Exhibit 
No. 6, previously described, was 
received in evidence. ): 


MR. HITZ: Thank you. 

I will speak of the original here. This is a copy, a ‘photostatic 
copy of a Western Union telegram blank, which is addressed at the top 
lefthand side: 
"Peter Licavoli, 1154 Balfour, Grosse Pointe, Michigan. " 

And on the righthand side, at the top: : 

"Peter Licavoli, Grace Ranch, Route 2, Box 940, a 
and it says: "Tuxcon" -- you meant to write "Tuscon," I guess? 

THE WITNESS: Yes. 


MR, HITZ: It's T-u-s-c-o-n. 
"Following up on conversation with your attorney, Mr. Louisell 


and pursuant to subpoena served upon you, you are hereby notified 
to appear in Room 101, Senate Office Building, Washington, Dp... 
at 9:00 a.m., Thursday, July 31, 1958. 
"Robert F. Kennedy, Chief Counsel 
"Senate Select Committee on Improper Activities in the Labor 
or Management Field." 
BY MR. HITZ: | 
Q. Now, Mr. Salinger, this copy, being Government No. 6, and I 
assume its original, does not bear any date? A. Correct. 
@. On what date did you draft the telegram? A. On the 29th of 
July. | 
Q. Approximately -- 1958? A. 1958. 
Q. Approximately what time of day did you draft it? A. It was in 
the morning sometime. 
THE COURT: What time? 
THE WITNESS: In the morning. 
BY MR. HITZ: 
Q. And is that when you typed it on the blank? A. ‘That's correct. 
Q. That is, wrote the original of which I have a copy? A. That is 


correct. 
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Q. What did you do with it? A. I dispatched it by Western Union. 

Q. How did you do that? A. I called a messenger, and the 
messenger came and picked up the telegram. 

THE COURT: You did what? 

THE WITNESS: Called for a messenger who came and picked up 
the telegram. 

BY MR. HITZ: 

Q. Was it a Western Union messenger? A. It was. 

Q. Did he have a uniform on? A. I can't recall that. 

Q. There are two addresses for Peter Licavoli here. Did you 
send out one telegram, or did you send out two telegrams? A. Two 
telegrams, 

Q. About what time? 

THE COURT: Just a moment. You mean two identical telegrams? 

THE WITNESS: Two identical telegrams to two different addresses. 

THE COURT: You may proceed. 

BY MR. HITZ: 

Q. Did each have on it the double address? A. Well, we sent 

out numerous of this type of telegrams, but I understand the Western Union 


Company sent one telegram to each address, with one address. 
Q. About what time did the Western Union messenger pick up these 


two telegrams? A, Again, I recall sometime in the morning. 

Q. Of July 29? A. Of July 29, 1958. 

Q. 1958. Did you receive any reply to this telegram from Mr. 
Licavoli? A. I did not. 

Q. From Mr. Louisell? A. I did not. 

Q. Do you have knowledge of whether or not the committee or its 
staff received any reply from Mr. Licavoli? A. Not to my knowledge. 

Q. And from Mr. Louisell? A. Not to my knowledge. 

MR, HITZ:, Mark that Government Exhibit No. 7, please. Another 


photostat of another telegram. 


(Accordingly, Government's Exhibit 
No. 7, a photostat of a telegram to 
Robert F. Kennedy, was marked for 
identification. ) 
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BY MR. HITZ: 

Q. Will you look at Government Exhibit No. 7, for identification, 
being a photostat of a telegram on a telegram blank, can you tell us whether 
or not you have ever seen the original of this document? A. IT have. 

Q. When did you first see the original? A. When it was first 
delivered to our office in Detroit. | 

Q. Andon what day? A. On the 29th of July. 

MR, HITZ: I offer Government's Exhibit No. 7, oer identification, 
Your Honor. 

* * * * * 

THE COURT: In the light of the discussion just had out of the 
presence of the jury, the Court will admit Government's Exhibit Number 
7 in evidence and overrule the objection thereto. 

You may read it to the jury. 

MR, HITZ: Thank you, Your Honor. 

This is a photostatic copy of another telegram blank of Western 
Union. And without reading some of the code material on it, having to do 
with the dispatch of this message, I will read what appears to be appropriate, 
and you may, of course, see it, if you care to, later. 

"Detroit, Michigan, July 29. 
"Robert F. Kennedy, Chief Counsel, Senate Select 

Committee on Improper Activities in the Labor or Management 

Field. Detroit. | 

"Your telegram July 29 to Peter Licavoli, 1154 Balfour, 
Grosse Pointe, Michigan, is undelivered. Addressee refused 
to accept. | 

"Western Union." 

With a 'phone number given after Western Union. 

BY MR, HITZ: 


Q. Mr. Salinger, in your second conversation with Mr. Louisell 
on the 28th of July, 1958, in Detroit, did you state to him anything with 


reference to Licavoli's appearance on the 31st of July in connection with 
any possible contempt action? A. I told Mr. Louisell that if Mr. Licavoli 
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did not appear on July the 31st, he was taking the risk of being cited 
by the Committee for contempt of Congress. 

Q. Do you know whether or not at the time that this subpoena 
was served on Mr. Licavoli in Detroit, and your conversations with 
Mr. Louisell, that Mr. Licavoli had a telephone in that area? Answer, 
"I knew that he did, or did not." A. I knew he did, 

THE COURT: What was your answer? 

THE WITNESS: I knew he did. 

THE COURT: You knew he did what? 

THE WITNESS: Had a telephone. 

BY MR, HITZ: 

@. Do you know whether or not that was a listed or unlisted 
telephone? A. It was an unlisted telephone number. 

Q. Were you present on July 31, 1958, at a committee hearing 
of the so-called Labor Select Committee in Washington, D. C.? A. I 
was, 

THE COURT: What is the date? 

MR, HITZ: July 31, the indictment date. July 31, 1958. 

BY MR. HITZ: 

Q. At that time was a witness named Miller being examined by 
the committee? A. He was. 

Q. Who was presiding for the committee? A. Senator John 
McClellan. 

Q. Do you know who else was present on the committee? A, I 


can't recall from my memory, but I know that Mr. Robert Kennedy, the 


chief counsel, was questioning Mr. Miller. 

Q. Would it refresh your recollection if I showed you a copy of 
the citation report, noting persons supposed to be present? A. It would. 

Q. Iwill do that. I am showing you such a report, and would 
you look on page four, and then tell us whether your recollection is 
refreshed? 

(Brief pause. ) 
A. It is. 
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Q. Who of the committee was present? A. Senators Ervin, 


Church, Ives -- 
THE COURT: Who is the last one? 
THE WITNESS: Ives. 


THE COURT: Ives. 

THE WITNESS: Senator McClellan, and there was Mr. McGovern 
who was the assistant counsel, myself and the chief counsel, 
BY MR. HITZ: | 

Q. How about Seantors Goldwater and Curtis? A. Well, they are 


listed as being there. The formal procedure of the committee was to have 
the reporters make a note of who was there. : 

Q. Isee. Did a witness named Miller testify before that committee 
in Washington on that day? A. He did. | 

Q. After his testimony was concluded, what took place? A. Mr 
Licavoli was called as the next witness. | 

Q. Just how was he called? State what happened, rather than your 
conclusion. A. Senator McClellan turned to Mr. Kennedy, and asked him 
to call the next witness, and Mr. Kennedy called out the name of Peter 
Licavoli. There was no answer in the room there, and they looked around 
the room to see if anyone would show up. AsJI recall, the Senator turned 
to Mr. Kennedy and asked if anyone knew the whereabouts of Mr. Licavoli -- 
if any member of the staff did -- and Mr. Kennedy explained - 

MR. SHADYAC: Objection to anything that this witness heard at 
this particular time, It is hearsay. 

THE COURT: That is not hearsay. Objection stented: 

THE WITNESS: Mr. Kennedy explained that we had notified Mr. 
Licavoli's attorney, and that we had sent Mr. Licavoli a telegram. 

BY MR. HITZ: | 

Q. To what effect? A. That he should be present on ne morning 
of July 31st at 9:00 a.m. 

Q. Did Mr. Licavoli appear on that day? A. He did not. 

Q. Before the committee. Did he make any explanation on that 


day for his non-appearance? A. He did not. 
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Q. Did anyone for him make such an explanation on that day? 
A. Not to my knowledge, 

Q. Is Room 101 of the Senate Office Building part of the Committee, 
of the Select Committee's office space? A. That is the main office of 
the Select Committee. 

Q. And is some of the staff in that room? A. They are. 

Q. Including the clerk, Miss Watts? A. She is in that room. 

Q. Is that the room to which most subpoenas direct the prospective 
witness to come and report? A. I think all subpoenas direct witnesses to 
report to Room 101. 

Q. It is not the hearing room? A. It is not. 

THE COURT: Where was the defendant's name called? Was it 
called in Room 101 or in the hearing room? 

THE WITNESS: It was called in the hearing room. 

THE COURT: Was anybody present in Room 101 on the morning 
of the 31st of July? 

THE WITNESS: Yes, sir. 

BY MR. HITZ: 

Q. In that room, are there a number of members of the staff 
with their desks and working material? A. A number of them. 

Q. That is inRoom 101? A. Right. 

Q. They keep regular office hours, do they? A. That is correct. 

Q. And there are attorneys, clerks, stenographers, and other 
people, such like, in that room ordinarily, is that correct? A. That is 
correct, 


Q. Was any information received by them about the non-appearance 


on that day of Mr. Licavoli? A. Not to my knowledge. 


Q. Do you have knowledge as to whether or not after the 31st of 
July, there were communications from and to Mr. Licavoli and the 
committee, in which Mr. Louisell engaged? Just answer, "I have such 
information, or Ido not." A. Ihave such information. 

Q. In those communications, did Mr. Louisell appear as one of the 
interested persons? A. He did. 
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Q. And in what fashion? A. He was representing Mr. Licavoli, 

THE COURT: What was your answer? | 

THE WITNESS: He was representing Mr. Licavoli, | 

MR. HITZ: You may examine, Mr. Shadyac. | 

CROSS- EXAMINATION 
BY MR. SHADYAC: 

Q. Mr. Salinger, -- 

MR. HITZ: I'm sorry, I do have one question, if you don't mind. 

MR. SHADYAC: Not at all. 

MR. HITZ: It won't take but a moment. 

Do you know when and how the subpoena that was served upon 
Mr. Licavoli arrived in Detroit? 

THE WITNESS: It was mailed to us from the office ls Washington 

MR. HITZ: And when did it arrive in Detroit? , 

THE WITNESS: I couldn't tell you that specifically. | It had been 
there several days before it was served. | 

BY MR. SHADYAC: 
Q. Mr. Salinger, directing your attention now to your first 
87 telephone call with Mr. Louisell, which I believe you testified to was at 
1:00 p.m. on the 28th day of July, 1958, is it nota fact, sir, that at that 
time Mr. Licavoli advised you that he had no authority at that time to 
talk for Mr. Licavoli? 
THE COURT: Who advised him? 
MR. SHADYAC: Mr. Louisell. 
BY MR. SHADYAC: 

Q. He advised you at that time that he did not have authority to 
talk for Mr. Licavoli? A. He told me that, in the latter part of the 
conversation, he told me that he didn't even know whether he was repre- 
senting Mr. Licavoli in this matter. | 

Q. This was after you told him to ignore the forthwith provisions 


of the subpoena and have him there on the 31st, is that right, sir? 


A. That is correct. | 
Q. Isn't it a fact, sir, at that time -- strike that, please. As I 
understand, you called him at 1:00 o'clock, told him that you were 
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calling concerning a subpoena that was served on Mr. Licavoli, is that 
right? A, That is correct, sir. 

Q. At that time, Mr. Louisell advised you that the subpoena 
was invalid, that it wasn't any good, he didn't think, isn't that correct, 
sir? A, That was his contention. 

Q. Isn't that what he told you? A. He told me he did not believe 
the subpoena was valid. 

Q. Then, as I understand your testimony, you requested Mr. 
Louisell to bring the witness to Washington on the 31st day of July, is 
that right, sir? A. That is correct. 

Q. Did Mr. Louisell say to you at that time -- isn't it a fact 
that he said to you, sir, at that time: Are you waiving the forthwith 
provision of the subpoena, and you want me to bring him down on the 
3ist? And to that you responded, "That's right?” A. I told him that 
the forthwith provisions of the subpoena had been waived, and Mr. Licavoli 
was to be in Washington on the 31st of July. 

Q. Now, that conversation occurred in his office, isn't that right, 
sir? That conversation was when Mr. Louisell was in his office, sir, 
is that right? A. That is correct. 

Q. Directing your attention to 7:00 o'clock that evening, which, 

I believe, is the second time, you testified, of your conversation with 
Mr. Louisell, on the same day, the 28th? A, That is correct. 

Q. You told him at that time you had been in touch with your 
office? A. That is correct, sir. 

Q. And that they considered that the subpoena was still valid? 

A. That is correct. 
Q. Was there some doubt in your mind as to the validity of the sub- 


poena at that time? A. No, there was none in my mind. 


Q. Why did you call your office if there was no doubt -- 

THE COURT: You are going so fast that I cannot comprehend 
what you are saying. 

MR, SHADYAC: I'm sorry, Your Honor. 

THE COURT: Would you mind repeating your question. 
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MR. SHADYAC: Yes, sir. 

BY MR. SHADYAC: 

Q. Why did you call your office if there was no doubt in your mind 
whatsoever? A. The only reason I called my office, sir, is that I am not 
an attorney, and I wanted legal advice from my office as to what they 
felt were the answers to what Mr. Louisell told me in the earlier conver- 
sation that I had had with him. | 

Q. Basically then the same conversation transpired wherein you 
advised Mr. Louisell that the forthwith subpoena had been waived, but that 
you were requesting that he have Mr. Licavoli present on the 31st day of 
July, is that right? A. I told him the committee expected Mr. Licavoli 
in Washington on the 31st of July. 

Q. Allright. And again, he reiterated his contention that he 
thought the subpoena was invalid -- that he didn't think it was any good, 
isn't that right? A. I believe he did reiterate that. ! 

Q. He told you also again, didn't he, that he didn’t think he had 
authority to talk to Mr. Licavoli in connection with this matter ? A. Idon't 
know if he used the word "authority." I don't recall that he did. T recall 
him saying that he was not sure whether or not he represented Mr. Licavoli. 

Q. In connection with these two telegrams, this one telegram, 

Exhibit No. 6, I believe it is -- may I see Government's No. 6, please, 

You have no personal knowledge, have you, as to whether or not that 
telegram was ever delivered -- personal knowledge? A. I have the notice 
from the telegraph company with respect to the telegram sent to 1154 Balfour. 

Q. You'did not deliver the telegram, though, did you, sir? A, I 
think that the presumption is that the -- 

Q. You did not deliver the telegram? A. I did not personally, no. 

THE COURT: :Let the witness finish his answer before you ask the 
next question. 

MR. SHADYAC: Yes, sir. 

Do you have Exhibit No. 5, please? 


(To the Deputy Clerk. ) 


BY MR. SHADYAC: 
Q. Ihave handed you Government Exhibit No. 5, Mr. | Salinger; 
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Government counsel asked you concerning room 101 of the Senate Office 
Building. To your knowledge, have hearings ever been conducted in that 
room? A. They have not. 

Q. That is not the hearing room of the committee, is it? A. That 
is not. 

Q. Now, is it not afact, sir, that on occasion, witnesses are 
questioned in that room before they are put on the witness stand in the 
hearing room? A, We interview witnesses in that room frequently. 

Q. You do interview witnesses. Isn't it a fact, sir, that the 
reason you do that is because you want to determine at that time whether 
or not they have relevant and material testimony before bringing them 
in the hearing room? 

THE COURT: I am going to exclude that. I think that is irrelevant 
and outside the scope of the direct examination. 

MR. SHADYAC: If Your Honor please, we feel that this is a very 
important point in the defense, relying upon -- 


(Mr. Shadyac went to counsel 
table. ) 


MR. SHADYAC: -- relying upon the case of the United States 


versus Stirone, wherein the same type of procedure was followed, 


basically. 

THE COURT: What is the citation of the case? 

MR. SHADYAC: 168 F. Supp. 490. That is specifically referring 
to the law -- 

THE COURT: Suppose you hand me the book. 

(The book was handed to the Court. ) 

THE COURT: Now, what is your point? 

MR. SHADYAC: My point is, Your Honor, that they just went on a 
fishing expedition in connection with these subpoenas, brought the witnesses 
into the Senate Office Building -- 

THE COURT: This is outside the scope of the direct examination. 
Iam going to exclude this, What is done with other witnesses is immaterial, 
and that is another reason for excluding it. 

MR. SHADYAC: May I ask a question and pin it down specifically 
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to this witness, Your Honor, in this connection, or shall I rs 
THE COURT: I only rule on the question that is pending. 
MR. SHADYAC: Then let me put a question before Your Honor. 
BY MR. SHADYAC: : 

Q. Mr. Salinger, is it not a fact that the reason you had the 
subpoena returnable to Room 101, Senate Office Building, Committee 
Room 101, was because you wanted to talk to and question Mr. Licavoli 

before he appeared before the committee? A. No, it is not. 

MR, HITZ: Your Honor, I would like to state that this question 
calls for an answer that is going to result in much of the information that 
we have discussed at the bench coming out. Namely, why this witness 
was called. | 

THE COURT: That issue isn't involved anyway. 

MR. SHADYAC: All right. | 

THE COURT: The question has been answered, and I will let the 
answer Stand, but I think that defense counsel has heard Mr, Hitz's 
statement. | 

BY MR, SHADYAC: 

Q. In connection with Government Exhibit No. 6 that you have 
before you, and I am specifically referring not to the typewritten 
portion thereof, that is the last part: Are you familiar with when this 


information was placed on the subpoena, that is the part that reads: 


"It is requested that you telephonically contact Mr. 
Robert F. Kennedy at Washington, D. C." 


with a telephone number, 


"for further instructions?" 
A. The subpoena arrived in Detroit made out this way. : 
Q. You do not know when that was inserted? A. I do not. 
* * * * * 
REDIRECT EXAMINATION 
BY MR. HITZ: | 
Q. Mr. Salinger, you have stated that you had no question as to 
the validity of the subpoena -- you stated that on cross- examination? 


A. That is correct, sir. 
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Q. I would like to ask you this question, and don't answer it 


until there has been an opportunity for a legal discussion, if there should 


be such a one: 

Will you state in detail why it was that you called the Washington 
Office to determine their view of the legality and the validity of the 
subpoena or the service thereof? 

Don't answer the question until there is opportunity to object. 

MR, SHADYAC: If Your Honor please, we object on the grounds 
that the reason he called is immaterial. 

THE COURT: The objection is overruled. You opened up the 
subject on cross-examination. If it were not for that, perhaps this 
testimony would not be admissible. You asked the witness why did he 
call the home office, and this is proper on redirect examination. 

MR. HITZ: In fact, if I may say so for the record, my question 
is exactly Mr. Shadyac's question. 

THE COURT: I know that. 

THE WITNESS: After my discussion -- 

THE COURT: Just a moment before you answer. 

MR. HITZ: I wonder, Your Honor, if I could do this: Suggest 
that I will not pursue the answer if Mr. Shadyac wishes to withdraw his 
question ? 

THE COURT: Well, I see no response. 

MR. HITZ: Will you answer the question. 

MR. SHADYAC: I will agree to withdraw the question. 

THE COURT: Since the jury has it, you may as well let the 
witness answer, 

MR. HITZ: Give us, in all the detail, that -- 

THE COURT: You may answer the question. 

THE WITNESS: At that time I had conversation with Mr. Louisell, 
he made the point that you could not serve a subpoena in a Federal Court 
House. I had been told already by my office in Washington that it was 
legal to serve. I, therefore, called them back to tell them about 
Mr. Louisell's statement, so that they could again give me the reasons 
and the argument so that I could talk again with Mr. Louisell on this 


matter. 
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MR. HITZ: No further questions, Your Honor. | 

MR. SHADYAC: I have no further questions, Your Honor. 

THE COURT: You may step down. 

(The Sil stepped down. ) 

MR, HITZ: Your Honor, the Western Union representative is 
still in the room, and I would like to state to the Court that if he were 
called as a witness, he would testify that it is quite customary for tele- 
grams to be given to Western Union with a single message, | but with 
several addresses, for either the same addressee or for a number of 
addressees, and that their practice and custom with respect to that is 
to send the designated message to everybody who has a name or an 
address on it; and that if the same addressee has two addresses, the same 
message will go to both addresses for the same person. 

If Mr. Shadyac is prepared to say that Mr. Neal will so testify, 
I will not need to call him. Otherwise, I would like to have that in 
evidence, in addition to my offer of proof, which it now is. | 

MR. SHADYAC: I have no objection, Your Honor. 

THE COURT: You will stipulate -- 

MR. SHADYAC: I will stipulate -- 

THE COURT: -- that the witness would give such testimony, and 
that this stipulation may be used in lieu of the witness's sworn testimony? 

MR. SHADYAC: Yes, Your Honor. 

THE COURT: Very well. That will shorten matters. 

MR. HITZ: Very well. Then, Mr. Neal, you may be excused, 

Your Honor, we have no further jury testimony. 

THE COURT: Very well. 


Ladies and gentlemen of the jury, we are going to take up some 


matters for which your presence will not be needed, so you may retire 


to the jury room and be at ease until we are ready for you again. 


(Accordingly, at 2:29 p.m., the jury retired from the 


courtroom. ) 

MR. HITZ: Mr. Salinger again, please. 

THE COURT: Before you proceed, now that the jury is out of the 
room, I am going to take advantage of the jury's absence from the court- 


room to ask counsel a question or two: 
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Mr. Shadyac, doI correctly infer from some of the things that 
you have said, that you contend that the return date of the subpoena was 
not legally and validly changed to July 31st? Is that your contention? 

MR. SHADYAC: It is our contention, Your Honor, that the forth- 
with provision of the subpoena was waived, asMr. Salinger has testified, 
and that they subsequently tried to change the date of his appearance 
from a forthwith to the July 31st date. They tried to do this by way of 
two telegrams. 

THE COURT: Yes. I know the evidence. I want to know what the 

legal contention is. The difficulty is this: You cannot have it 
both ways. This is a subpoena, either returnable forthwith, or else 
changed from returnable forthwith to returnable on July 31st. Now, you 
are between the horns of adilemma. You have got to accept one or the 
other. You are sort of between Scylla and Charybdis, if I may say so. 
If the action of Mr. Salinger in informing Mr. Louisell 
that the subpoena need not be obeyed forthwith but may be returnable on 
the 31st of July is invalid and null and void, then the subpoena is still 
returnable forthwith. 

On the other hand, if you admit the validity of his action, then 
you have the situation of this subpoena not being obeyed on the 31st, so 
far as the prima facie case is concerned. In other words, you can't 
have it both ways. 

MR, SHADYAC: With the Court's indulgence: It is our contention, 
Your Honor, that there are the horns of a dilemma all right, but that we 
are not on it; that the Government is on the horns of the dilemma, Your 
Honor. They have served a subpoena which stated clearly and unequivocally 
forthwith. Their testimony today clearly and unequivocally shows that 
that subpoena was waived. 

THE COURT: No, that Subpoena, according to the Government 
was changed from being returnable forthwith to being returnable on the 
31st of July. 

You cannot validly take the position that half of the things that 


99 Mr. Salinger said was binding and valid and the other half was not, 
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because Mr. Salinger said, "We waive the forthwith part of the subpoena 
and will be satisfied if you will appear on the 31st of July." : 

You cannot take the benefit of one half of his statement, and say 
that the other half is not binding, so that if this subpoena was not validly 
modified, then it was the defendant's duty to take the next train to Washing- 
ton, which would have brought him to Washington on the morning of the 29th 
of July and-to have walked into the committee room on the 29th of July. 

If, however, the subpoena was validly modified, then it was his 
duty to appear on the 31st of July. : 

So, as I say, you cannot have your cake and eat it, too. 

MR. SHADYAC: If Your Honor please, if I may be heard, with the 
whole argument, if this is the proper time for it, sir: Our feeling is 
this, Your Honor: Number one, a forthwith subpoena was served on 
Mr. Licavoli. Under the terms of the forthwith subpoena, as Your Honor 
has pointed out, it is immediate compliance, without unnecessary delay. 
They then, through the evidence of their own -- no defense evidence -- 
waived the terms of that subpoena. Mr. Salinger told Mr. Louisell, 
"Forget it; we don't want him here. We waive the forthwith provisions. 


However, we want him here on the 31st." 


To follow this through, we claim, Your Honor, that to alter or 


amend a subpoena, you cannot do so - - 

THE COURT: I think perhaps that is so. Then, it was returnable 
forthwith. If Mr. Louisell was not representing the defendant at that time, 
then the Government could not waive the subpoena by informing Mr. 
Louisell. If Mr. Louisell was representing the defend 5 
ant and if the subpoena could be validly changed by telephone, then it was 
changed to the 31st, but you cannot have it both ways. | 

I think this is about all. I think that we have exhausted the subject. 

MR. SHADYAC: May I just say one other thing, Your Honor ? 

THE COURT: Yes. 

MR. SHADYAC: As I see it, the horns of the dilemma is not on 
the defense; it is on the government. If the Government is proceeding on 


the basis that the forthwith subpoena is valid, as Your Honor has so well 
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pointed out, compliance had to be without unnecessary delay. 
They have charged in the indictment, Your Honor, the 31st day 


of July, he was summoned to appear before the committee -- 
THE COURT: Yes, but the Federal rule is that allegations of 
dates in an indictment are not material so long as an offense is proven to 
101 have occurred on some date within the period of the statute of 
limitations. 

MR. SHADYAC: Again, on this particular point, Your Honor, we 
claim that there is no on or about clause; that it is specific; that a contempt 
action is one where time is of the essence. While ordinarily time is not 
of the essence, nevertheless, the law bears us out, that if time is of 
the essence, it must be proved as laid in the indictment, sir. 

THE COURT: I will rule that it is not any more material than in 
any other indictment. 

I myself have some doubt, Mr. Hitz, whether it has been 
satisfactorily established that there was a binding return date on the 31st 
of July, because there is no proof that Mr. Louisell was authorized to 
represent the defendant at the time that Mr. Salinger talked to him. 
Perhaps you are not in a position to make such proof. But the corollary 
of that is that the subpoena was returnable forthwith, and I think that the 
Court can take judicial notice of the fact that the defendant, or rather, 
the witness, could have taken a train for Washington sometime on July 
28th; he could have been in Washington the following morning. Of course, 
I think perhaps that you might supply proof that he did not appear on the 
29th in Room 101. I will let you do that. 

MR. HITZ: I will do that. 

MR. SHADYAC: If Your Honor please, -- 

THE COURT: Now you may proceed. 

MR. SHADYAC: I have not made the motion at this time. 

THE COURT: Beg pardon? 

MR. SHADYAC: At the close of the Government's case, I would 
like to again renew the motion. 

THE COURT: Yes, I will hear you at length at the close of the 
Government's case. 
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MR. SHADYAC: Thank you, sir. 

THE COURT: Now, you may proceed. I thought, however, that 
I would call attention to this situation at this juncture, so that counsel 
would have an opportunity to consider it. 

MR, SHADYAC: Thank you, sir. 

Thereupon 

PIERRE SALINGER 
resumed the witness stand, and further testified as follows: : 
DIRECT EXAMINATION | 


BY MR. HITZ: | 
Q. Mr. Salinger, do you have knowledge as to what information 


was in the hands of the committee or its staff with respect to Mr. 
Licavoli prior to the issuance of the subpoena for him, which led to his 
being subpoenaed? A. Ido. 

Q. Do you know? Will you tell us what that information was ? 

A. Ihad been sent to Detroit to work on an investigation of 
racketeering infiltration into the laundry industry, the overall industry, 
and with particular reference to one company which had started in 
business and had a meteoric rise in business which had been assisted 
by collusion with certain officials of the Teamsters’ Union, and our 
information -- 

MR. SHADYAC: If Your Honor please, I will object to this 
collusion -- collusion -- the fact that the witness is not testilying to 
fact, but conclusions that he is drawing, I object -- 

THE COURT: I am going to overrule the objection, because it 
is the understanding of the Court that this testimony is not offered as 
proof of the facts therein contained. If it were, of course, I would 
exclude it as hearsay, as conclusions. This testimony is being offered 
only to show that members of the committee had a reasonable ground 
for desiring to interrogate this witness. 

Do I correctly understand that is the purpose for which this 
testimony is offered? 

MR, HITZ: That is the purpose, Your Honor. 

THE COURT: The Court will admit it for that limited purpose 
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only. That is why it is being taken out of the presence of the jury. 
THE WITNESS: The principal information revolved around a 
company called the Star Coverall Supply Company, which had gone into 
business, and was using the premises of a company called the 


New Method Laundry to do their work. The New Method Laundry was 
owned by a man named Miller you have referred to previously, and Mr, 
Miller told us that in the office of the Star Coverall Supply Company, he 
had been introduced to Mr. Licavoli, Mr. Angelo Meli -- 

THE COURT: I think you had better spell some of those names, 
as you go along, Mr. Salinger. 

THE WITNESS: Mr. Angelo Meli -- M-e-l-i, and Mr. Joe 
Bommarrito -- B-o-m-m-a-r-r-i-t-o, And that these gentlemen were 
assisting the Star Coverall Company in getting business in Detroit. 

He further gave us information that a Teamsters' business agent, 
named Herman Kerdorf was assisting this company in getting business, 
We were, therefore, interested in the relationship between a union official 
and this company, whose ownership, on the basis of the information we had, 
appeared to be racket dominated, 

THE COURT: When you say "union official," of what union? 

THE WITNESS: Teamsters’ Union. 

THE COURT: Yes, but what was the defendant's connection? 

THE WITNESS: The defendant was identified to us as one of the 
backers of this racket-controlled Coverall Company. 

THE COURT: What was the nature of the racket, according to 
your information? 

THE WITNESS: According to our information, there were two 
aspects to it; first, that strong arm tactics were being used to get people 
to change from one coverall company to another, and second, that 
labor trouble was threatened against companies which were doing business 
with other coverall companies, and the labor troubles evaporated when they 
started doing business with this company. 

THE COURT: I am afraid that I didn't quite catch what a coverall 
company is. 

THE WITNESS: Well, it's a company that supplies coveralls to 


mechanics -- 
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THE COURT: Oh, you mean what are commonly called overalls, 


THE WITNESS: Overalls, yes, Your Honor. 

THE COURT: Very well. You may proceed. 

BY MR. HITZ: 

Q. Did the committee have any information with respect toa 
possible connection between Mr. Licavoli and the people in Detroit and 
certain gangster elements in New York State? A. We had considerable 
information about the connection between Mr. Licavoli and certain of his 
associates in Detroit and gangsters in New York and other parts of the 
country. | 

THE COURT: What was the nature of the information? 

THE WITNESS: Well, we had developed information én telephone 
conversations between these racketeers in various parts of the country. 
I am talking now, based on telephone toll ticket information. | 

THE COURT: Very well. 

BY MR. HITZ: 

Q. Did the committee also have any information concerning Mr. 
Licavoli’s own past criminal activities and those of his relatives and 
close friends and business associates? A. It did. 

Q. And, briefly, the nature of those activities? A. We had 
information that Mr. Licavoli had been an operator of a numbers racket 
in Detroit for a number of years, and one of the top operators in that 
racket in the Detroit area. | 

Q. And his relatives and business associates? A. Were also 
involved, -- | 

MR. SHADYAC: If Your Honor please, I object -- 

THE WITNESS: In the -- 

THE COURT: Just a moment. 

MR. SHADYAC: I see no relevancy at all of the defendant's past 
activities unless they are related, as Mr. Salinger has done, to the 
matter, the particular matter, under inquiry at the Senate. : 

THE COURT: Well, I think that when a Senate committee is 
investigating a subject, it is not like the trial of a law suit, it is not 
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bound by rules of evidence, and I think that any information that might 
move the committee to act is relevant on that particular issue. 

I again remind counsel that this evidence is not being admitted 
as proof of the information therein contained, but merely as proof of 
a reasonable ground for the committee calling the witness. 

I want to say myself that it is my view of the law, and I know of 
no decision to the contrary, that Congressional committees are under 
no obligation to prove that they have reason to believe that they would 
have elicited useful information from a witness had the witness responded. 
There are some dicta to that effect, to be sure, but I think that a 
Congressional committee has a right to go on what is popularly known 
as a fishing excursion, and summon anybody for the purpose of ascertain- 
ing whether that person has relevant information. However, in view of 
these dicta, and in view of the desire of the Government to forestall 
any controversy over the question as to whether proof of reasonable cause 
for calling a witness is necessary, the Government is introducing evidence 


of the existence of such reasonable ground, and I am admitting this 


evidence only on that issue. I think that the Government's course in this 


matter is a very lawyer-like course, because I think that lawyers do not 
try cases for the purpose of creating questions to be decided as 
precedents. 
BY MR. HITZ: 

Q. Mr. Salinger, what was the particular topic of inquiry in the 
hearing to which Mr. Licavoli was summoned to appear? A. The parti- 
cular inquiry that day was into the particular activities of the Star 
Coverall Supply Company. 

MR. HITZ: Would you mark this as the next exhibit, which I 
think is Government's No. 8, for identification. 


(Accordingly, Government's Exhibit 
No. 8, a book containing a report 

of the committee hearing, was mark- 
ed for identification. ) 


BY MR, HITZ: 
Q. Mr. Salinger, will you please look ata copy of Government 
No. 8 for identification, which I have handed you, which is Part 35 of 
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the hearings of this Select Senate Labor Committee, so- called -- do 


you have it? A. Ihave it, sir. 

Q. On page 13125, does this document set out the commencement 
of the hearings on July 31, 1958, to which you have referred? A. It does, 

Q. On page 13135, at almost exactly the middle of the page, does 
the testimony of Mr. Miller, whom you have spoken about, terminate, 
and is that where it is noted that the Chairman asked for the next witness 
to be called, and Mr. Kennedy called Peter Licavoli, and, as you have 
related, there was no response nor no information concerning his 
whereabouts or his failure to appear? Does that occur on page 13135? 
A. It does. 

MR. HITZ: Your Honor, with that testimony, I youn like to 
offer in evidence Government's Exhibit No. 8, for identification, to show 
the context in which the call to and failure to respond of Mr. ‘Licavoli 
appears in the proceedings of this committee. It may be that there is 
some extraneous matter there, but -- | 

THE COURT: I suggest that you only offer those portions of the 
record in evidence. 

MR. HITZ: I would like to offer the entire document because it 
does have context in it, and particularly -- 

THE COURT: Very well. Specifically, what page ree 

MR, HITZ: 13125 to 13136. | 

THE COURT: Very well. 

MR. HITZ: I have a copy for the Court to examine. 

THE COURT: If you do have a copy, I should like to follow your 
offer now. 

(The document was handed to the Court. } 

THE COURT: Going back, what are you offering first? 

MR. HITZ: 13125, which is the commencement of this series of 
hearings -- this particular hearing -- 

THE COURT: Yes. 

MR. HITZ: The opening statement of the Chairman with respect 
to it. Then the witness -- 
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THE COURT: Before you proceed, I think that I would like to 
read this, because this is an issue that I may have to pass upon. 
MR. SHADYAC: Do you have an extra copy of that, Mr. Hitz? 
MR. HITZ: Yes. 


(The document was handed to Mr. 
Shadyac. ) 


MR. SHADYAC: Thank you. 

THE COURT: You are offering 13125 down to where? 

MR. HITZ: 13136, near the top. 

THE COURT: Down to where? 

MR. HITZ: Near the top of 13136. 

THE COURT: Just a moment. You are offering 13125 down to 
where? 

MR. HITZ: Down to the middle of 13136. 

THE COURT: 13136? 

MR. HITZ: 13136. 

THE COURT: You are offering testimony of these other people 
in evidence? 

MR. HITZ: Well, the witness Miller intervenes here, but he 


also gives some information bearing upon the activities in this industry, 


and then Mr. Salinger himself is a witness during part of that 
time, testifying about Mr. Licavoli, the defendant, and Angelo Meli, one 
of his business associates, so it is all pertinent. 

THE COURT: Is that evidence offered in connection with this issue? 

MR. HITZ: It is in connection with the reference. 

THE COURT: But this testimony was given after this subpoena 
was issued, You are trying to offer evidence, as I understand it, to show 
reasonable ground for issuing the subpoena in the first place. 

MR. HITZ: Well, that's quite true, but it is apparent from the 
context of the testimony that the committee was possessed of the 
information which is set forth in this testimony at an earlier time. 

THE COURT: Isee. Very well. 

MR. HITZ: In other words, this document, that Mr. Salinger has 
testified to, in addition to that, it also sets forth in its full context, the call 
of the witness when he did not respond on the 31st of July. 
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THE COURT: Very well. 
MR. HITZ: May it be received, Your Honor ? 
THE COURT: Yes. Very well. 


(Accordingly, Government's Exhibit 
No. 8, previously described, was 
received in evidence. ) | 


MR. SHADYAC: In connection with this matter, Your Honor, as 
you so amply pointed out, I will object to anything, especially to the 
testimony of this fellow Miller and any other testimony taken after the 
subpoena was already served, I think that Mr. Salinger has testified 
to the information that they had before them before the subpoena was 
served. | 
THE COURT: What is your application to the Court? Suppose you 
come forward when you address the Court. | 

MR. SHADYAC: Iam sorry. In line with Your Honor’ s statement, 

I will object to any testimony that appears in this document ‘here that shows 
that he had probable cause, or whatever it might be, to bring in Peter 
Licavoli, as a result of this testimony which was taken after -- 

THE COURT: Yes, I understand. Specifically, what are you asking 
the Court to do? 

MR. SHADYAC: Exclude all of the testimony -- as. a matter of 
fact, exclude the whole document, Your Honor, -- 

THE COURT: What document? 

MR. SHADYAC: Page 13125 through 13136 of Government Exhibit. 
for identification, Number 8. 

THE COURT: Certainly, 13128 to the middle of 13136 is admissible 
as showing the purpose of the investigation. Certainly, 13135, beginning 
immediately below the middle of the page, where the Chairman says, 

"Call the next witness," over to the middle of page 13136, where again the 

Chairman says, "Call the next witness," is admissible as a record 
of the default. | 


You are not questioning, are you, the fact that | is not a certi- 


fied copy? 
MR. SHADYAC: No, Iam not going to raise that technical objection, 


Your Honor. 
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THE COURT: I think that the material in between that is objected 
to is admissible. 

Of course, this witness, Mr. Hitz, has testified concerning informa- 
tion in the possession of the committee before the date of the subpoena 
which would lead the committee to issue the subpoena, but testimony given 
after its issuance, strictly speaking, I do not think is relevant to the issue. 

MR. HITZ: I think that I can clear that up, Your Honor, if you let 
me ask a couple of questions of the witness. 

THE COURT: Surely. Surely. 

BY MR, HITZ: 

Q. Mr. Salinger, will you turn to the testimony of Mr. Miller on 
page 13126. A. Yes, sir. 

Q. And particularly to that part of it which is on 13128. A. Yes, 


Q. Init, Mr. Kennedy asks, "Did you ever see Peter Licavoli 
in there?" Mr. Miller relates the case and the persons who were there, 
And in that same connection, that Mr. Miller testifies that he was acquaint- 

ed to some extent with the business operation that Mr. Licavoli 
was carrying on at the time. I would like to ask you the question: 

Did some or all of the information that Mr. Miller testified to, 
according to this document, on these pages, come to the committee prior 
to the issuance of the subpoena to Mr. Licavoli, which was July 25? 

A. Sometime prior. 

MR. HITZ: I think, Your Honor, that that makes it then part of 
the testimony for reasons -- 

THE COURT: Very well. Any cross-examination? 

MR. SHADYAC: Not on this issue, Your Honor. 

THE COURT: Very well. You may step down. 

(The witness stepped down. ) 

THE COURT: Gentlemen, we will take our usual mid-afternoon 

recess. We will take a fifteen- minute recess instead of the usual ten 


minutes, because I have to have a conference in chambers concerning 


the business of this Court. 
(Accordingly, at 2:57 p.m., the Court recessed. ) 
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AFTER RECESS 
(The Court reconvened at approximately 3:15 p. m.) 

MR, HITZ: Your Honor, I would like to ask the Court's indulgence 
to have Mr. Salinger resume the stand to have him clear up ey a forth- 
with subpoena was sent out, in case of this -- 

THE COURT: This should be in the presence of the j jury. 

MR. HITZ: I rather doubt it -- I was wondering if we could hear it -- 

THE COURT: Perhaps not. Perhaps not. | 

Thereupon 

PIERRE SALINGER 
resumed the witness stand, and further testified as follows: | 
EXAMINATION BY MR. HITZ: : 

Q. Mr. Salinger, was Mr. Licavoli among a number of witnesses 
to be called in a hearing in this same field of inquiry at an earlier time 
than July 1958? A. He was. 

Q. When was the hearing originally scheduled? A. a6 hearing 
was originally scheduled early in July, I can't tell you the exact date. 

Q. Again, will you give us the matter under inquiry? A. The 
matter under inquiry was the racketeering infiltration into the pe saunery 


and linen industry in Detroit. 


Q. For that earlier time, was a subpoena issued for Mr. Licavoli's 


appearance? A. There was. 

Q. And to whom was it given for service? A. It was sent out to 
Detroit, and to our office, field office there, and I think Mr. Jones. who 

previously testified, was to serve it. 

MR. SHADYAC: If Your Honor please, I object to this testimony. 
I think that it is irrelevant and immaterial to this case. I see no relevancy 
or pertinency whatsoever. | 

THE COURT: I will overrule the objection. 

BY MR. HITZ: 
Q. Did that earlier subpoena have a specific return date? A. It 


Q. Was Mr. Jones able to serve that Subpoena? A. He was not. 
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Q. Was it still outstanding at the time of its return date? A. It 
was still outstanding and unserved at the time of its return date. 


Q. Were the earlier hearings on this subject postponed? A. They 


were. The hearings were postponed, due to the death of Senator 
McClellan's son in an airplane crash. 

Q. They were rescheduled, were they, and began on the 31st of 
July? A. That is correct. 

Q. Was there any reason, giving us that background in that 
particular case, for this subpoena having been issued as a forthwith 
subpoena, but with the notation to call Mr. Kennedy's office for further 
information or instructions? 

117 MR. SHADYAC: Objection, Your Honor. I asked this witness if 
he knew anything about -- 

THE COURT: What are the grounds of the objection? 

MR. SHADYAC: On the ground -- 

THE COURT: State your objection in legalistic phraseology, 

Mr. Shadyac. 

MR. SHADYAC: Yes, Your Honor. First, Your Honor, on the 
ground that it called for reasons which are immaterial. Secondly, -- 

THE COURT: Iam going to take this evidence as being given out 
of the presence of the jury; but, of course, counsel for the defendant 
opened up the subject by asking the witness why they issued this forthwith 
subpoena. Iam going to take the evidence. 

MR. SHADYAC: I would also like to state, Your Honor, that this 
witness has already testified on cross-examination that he knows nothing 
about the notation. 

THE COURT: I am going to take the evidence. 

BY MR. HITZ: 

Q. Do you have in mind my question? A. Ido. The reason was, 
in the case of Mr. Licavoli and a number of other cases, we had extreme 
difficulty in serving subpoenas on these people, and the due dates of subpoenas 
were past, so that we made -- in order to allow ourselves a little more 
flexibility in finding these people and getting them to hearings when we 
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wanted them, we had these subpoenas made out with the forthwith notation, 
with a note to call Mr. Kennedy on them, so that when we were able to 
serve them, we could then modify them to the date of the a and assure 
the witness's presence at the hearing. | 

Q. Now, you have stated that you called Mr. Louisell on the two 
occasions on July 28th, and modified the return time of the subpoena in 
question, here, after you had contacted Washington by telephone. 

Will you tell us whether or not you were instructed by Washington 
on the telephone to make this change in this subpoena? A. Iwas. 

Q. And who gave you that instruction? A. Mr. Robert F. Kennedy. 

MR. HITZ: That is all of the testimony out of the presence of the 
jury for this witness. 

MR. SHADYAC: If Your Honor please, I would like to move to 
strike all of this testimony in connection with the alteration or the modifi- 
cation of the original subpoena, on the ground that, as a matter of law, a 
subpoena cannot be -- 

THE COURT: Ido not strike out evidence on the ground that it is 
not sufficient as a matter of law. You have other ways of raising sufficiency 
as a matter of law. Motion denied. I only strike out evidence if itis 
inadmissible because it transgresses some rule of evidence. 

Have you any cross-examination of this witness? 

MR. SHADYAC: I have no cross-examination, Your Honor. 

THE COURT: You may step down. 

MR. HITZ: We are ready for the jury to come back, Your Honor, 
and at that time I would like to ask this witness whether “ct Mr. Licavoli-- 

THE COURT: I beg pardon? 

MR. HITZ: I would like to ask this witness at that time before the 
jury whether Mr. Licavoli was present on the 29th or the 30th. 

THE COURT: Very well. You may bring in the jury. 

(Accordingly, at 3:28 p.m., the jury returned to the courtroom. ) 

Thereupon 

PIERRE SALINGER 


resumed the witness stand, and further testified as follows: 
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EXAMINATION BY MR. HITZ: 
THE COURT: Let it be noted that the jury has returned to the 
courtroom. 
BY MR. HITZ: 
@. Mr. Salinger, aside from the presence of staff members, the 
clerk to the committee in Room 101, what other function does that room, 


under authority of the committee, have with reference to the hearings 


conducted by the committee? A. When a witness arrives in Room 101, 


they are checked in as having arrived. They sign vouchers so that they 

can receive their compensation for coming down to Washington 
to testify and per diem allowance -- those forms are filled out, and the 
witness is then sent to the hearing room. 

Q. And is contact kept between the hearing room and Room 101 
to determine who is available to be called and who is present and who 
is not? A. It is. 

Q. Was Mr. Licavoli, or did Mr. Licavoli check in and was he 
available to appear before the committee on the 29th of July, 1958? 

A. Not to my knowledge. 
Q. And on the 30th of July? A. Not to my knowledge. 
Q. You have already testified about the 31st? A. Correct. 
* * * * * 
PAUL J, TIERNEY 
called as a witness in behalf of the Government, being first duly sworn, 
was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. HITZ: 

Q. Give us your name, Mr. Tierney. A. My name is Paul 
J. Tierney. 

THE COURT: Tierney? 

THE WITNESS: Tierney; that's right. 

BY MR. HITZ: 

Q. And your occupation, sir? A. I am assistant counsel with 

the Senate Select Committee on Improper Activities in the Labor-Manage- 


ment Field. 
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Q. Were you with that committee in 1958, in July? A. I was. 

Q. What position did you hold then? A. I was assistant counsel 
at that time also. | 

Q. Where is your desk in that committee office? A, In Room 101 
of the Senate Office Building. | 

Q. Was it in July of 1958? A. In July '58, my desk was there. 

Q. Can you tell us whether or not Mr. Licavoli checked in or 
made an appearance before the committee or any of its staff members or 
in any of its rooms on the 29th of July, 1958? A. I don't believe that he 
did. I have no knowledge that he did. 

THE COURT: What was your answer? 

THE WITNESS: I have no knowledge that he did. I do not believe 
that he did. And if I might explain what the situation was = 

MR, HITZ: Yes. | 

MR. SHADYAC: I have an objection, Your Honor, at 

THE COURT: Yes? | 


MR, SHADYAC: I'd like to object to any testimony concerning the 
28th, 29th and 30th. | 

THE COURT: State your objection in legalistic phraseology, and 
please stand before the Court. | 

MR, SHADYAC: Yes, Your Honor. On the ground that it is 
immaterial. The indictment charges that he was subpoenaed and willfully 


made default on the 3ist, and that this is immaterial and irrelevant to the 
charge at hand. | 

THE COURT: Objection overruled. 

BY MR, HITZ: 

Q. Now, you were going to expand your answer. A.) Yes. The 
subpoena, all subpoenas we issue directed that the person served report 
to Room 101 in the Senate Office Building. That was the office of the staff 
and the chief counsel of the committee. In each case, and it's general 
procedure in the office, when a witness -- ! 

MR, SHADYAC: If Your Honor please -- 
THE COURT: You may not interrupt an answer. You may not 


interrupt an answer. Proceed. 
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THE WITNESS: When a witness does appear in Room 101 in response 
to a subpoena, he is directed to a clerk in the office who takes down his 


name and the time and date of arrival, and where he can be contacted in 
Washington. That is transferred to a card, and those cards are maintained 
in an alphabetical card file. I looked at that file, and I did not see the 
name of Mr. Licavoli. Furthermore, at that time I was acting as adminis- 
trative assistant, and my office was there permanently in Room 101, and 

I was generally aware of witnesses who reported to Room 101 in response 
to committee's -- 

THE COURT: Would you mind going a little slower. You say that 
you examined those records? 

THE WITNESS: I did, Your Honor. 

THE COURT: And his name does not appear ? 

THE WITNESS: It does not appear. 

BY MR, HITZ: 

Q. What is your answer with respect to the dates July 28th and 
July 30th? A. There is no record of Mr. Licavoli appearing in Room 101 
at any time. 

MR. HITZ: Your witness. 

CROSS- EXAMINATION 
BY MR. SHADYAC: 

Q. Mr. Tierney, is it not a fact that not every witness who comes 
into that room, his name is recorded? A. That is a fact. 

Q. It is a fact that they are not recorded, every witness? A. On 
occasion, there are witnesses, not who come into the room -- well, I 
can't testify that everyone who comes into the room is not recorded. 

Q. That's right. You cannot testify to that, can you, sir? A, No, 
all I can testify to is the fact that anyone who makes his presence known 
to any official or person in the office, their name is recorded. 

Q. You are saying then that everyone who appears there and makes 
their presence known to anybody in the office, his name is recorded in that 

file? A. That's right. 

Q. And who takes down that name? A. Generally, at that time it 
was a Clerk by the name of Mrs. Duckett. Mrs. Duckett -- D-u-c-k-e-t-t -- 
Mrs. Margaret Duckett. 
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Q. Now, you are positive this is done in every case, is that right? 
A. Every case, when an individual comes in and reports to Mrs. Duckett, 
she takes that information down. ! 

Q. I didn't say Mrs. Duckett -- I'm talking about every case, when 
a witness reports to that room, whether it's Mrs. Duckett or anyone else, 
is their name recorded? Be careful of that answer. | 

THE COURT: No, No. Don't say that to a witness. (You have no 
right to admonish witnesses. 

MR. SHADYAC: Iam sorry, Your Honor. 

THE WITNESS: I am saying that every time a witness comes into 
Room 101 in response to a subpoena, information is taken down as to their 
arrival, when they arrived and other information. And the information is 
recorded on a card. ( 

BY MR. SHADYAC: 

Q. Are the hearings held in Room 101? A. They are not. 

Q. Is it not a fact that on occasion questions are propounded to 
individuals in Room 101 before they go to the hearing room 2 

THE COURT: I am going to exclude that as irrelevant and 
immaterial. | 

MR, SHADYAC: I have no further questions, Your Honor. 

* * * * *| 

MR. HITZ: Your Honor, I would like now to offer Government 
Exhibit, for identification, No. 9, which is a copy of a report of this 
committee. Actually, it is the second interim report, Part 2, and it 
bears number 621 of the Eighty-sixth Congress. | 

The purpose of this offer is to show that the committee Saw fit to 
report a summary of the hearings at which Mr. Licavoli was summoned 
to appear under the title, "Overall Supply Industry, Detroit Area, "on 
Page 674 thereof. The purpose of the offer is to further establish legis- 


lative purpose for these hearings and for the appearance of Mr. Licavoli, 


showing that they became a part of the official work of the committee in 


its report to the full body of the Senate. 
I make an offer of Number 9. 
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(Accordingly, Government's Exhibit 

No. 9, Second Interim Report, Part 

2, Number 621, of the Committee to 

the Senate, was marked for identification) 


THE COURT: I would like to inquire of you, Mr. Hitz, so that 
there will be no misunderstanding or ambiguity, is this exhibit offered 
for consideration by the jury as well as by the Court, or only by the Court 
on the issue to be determined by the Court alone? 

MR. HITZ: Ohly by the Court. It is on a legal issue, not a jury 


issue. 


THE COURT: Then it is not to be read to the jury and not to be 
made available to the jury? 


MR. HITZ: That is correct. And I will not read it to the Court, 
unless you ask me to. 

THE.COURT: Pardon? . 

MR. HITZ: I will not read it to the Court, unless I am asked to. 

MR. SHADYAC: No objection, Your Honor. 

THE COURT: Very well. Let it be admitted, 


(Accordingly, Government's Exhibit 
No. 9, previously described, was 
received in evidence. ) 


Now, what are the page numbers that you have reference to, Mr. 


MR. HITZ: Page 674, 

THE COURT: 674. 

MR. HITZ: To the end of the document. 

THE COURT: Isee. Thank you. 

MR. HITZ: And I am offering the entire document, so that the table 
of contents, showing further context, would also be available. 

The Government rests, Your Honor, as to both the legal aspects 
and the factual aspects of the case. 

THE COURT: The defense may proceed. 

MR. SHADYAC: If Your Honor please, at this time the defense 
would like to move for a judgment of acquittal -- 

THE COURT: Would you like to come to the bench to make the 


motion ? 
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MR, SHADYAC: Yes, Your Honor. Would Your aiid like me to 
come to the bench? | 
THE COURT: You may make it in the presence of the jury if you 
' prefer. 
MR. SHADYAC: It makes no difference to me. 
THE COURT: Very well. You may do it either way. That is counsel's 
choice. | 
MR, SHADYAC: It makes no difference to me. 
MR. HITZ: I wonder if I could be heard on it? If it is appropriate, 
I would like to object to the motion not being made out of the presence of 
the jury. | 
THE COURT: Counsel may come to the bench. 
(At the Bench:) 
(Mr. Shadyac handed papers to the Court and to Mr. Hitz. ) 
THE COURT: We do not make these motions in writing. You have 
to make the motion orally. 
MR. SHADYAC: Yes, Your Honor. 


THE COURT: Ican, of course, consider this written motion as a 


memorandum or a brief, Is 

MR. SHADYAC: Yes, Your Honor; ‘that is exactly what it is. 

THE COURT: What was it you had in mind, Mr. Hitz? 

MR, HITZ: I thought it should be heard not in the presence of the 
jury, that's all. 

THE COURT: Ordinarily we hear such motions out of the presence 
of the jury only for the protection of the defendant, because some members of 
the bar have a feeling that if the motion is made and denied and the jury 
knows it, that might prejudice the defendant. But since this is for the pro- 
tection of the defendant, I do not insist that it be made out of the hearing of 
the jury, if defense counsel prefers otherwise. And I might say that in this 
respect this District is unique. I have sat in other districts where 
counsel make and argue those motions in open Court with the jury in the 
box, and no ill effect actually occurs. This is merely a local practice. 

I think that we are more tender of the interests of the defendants than some 
other Courts perhaps are. So you can argue either way, either at the bench 


or in open Court, as you prefer. 
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(Mr. Shadyac conferred inaudibly with Mr. Nolan. ) 
MR, SHADYAC: We might as well argue from the podium. 
THE COURT: Very well. You may do so. 
(Counsel having returned to trial tables:) 
MR. SHADYAC: If Your Honor please, the first ground for the 
motion for judgment of acquittal is made -- we have not put it in here, 


because we did not know what the Government's evidence would be -- is 


made on the ground that the Government has waived the subpoena with 


which the accused was served. 

The testimony of the Government's own witness, Your Honor, 
established -- Mr. Salinger, that is, -- established that he made a tele- 

phone call to whom he indicated was counsel for Mr. Licavoli, 
advised the counsel on two occasions for Mr. Licavoli that the provisions 
of the subpoena that Mr. Licavoli had been served with earlier in the day 
were waived, The subpoena that he was served with was a forthwith 
subpoena to appear in Room 101 of the Senate Office Building, Washington, 
D. C. Mr. Salinger clearly, unequivocally stated that those provisions 
were waived. It is our contention at that time, Your Honor, that there 
was no longer an outstanding subpoena, and, as such, there was no basis 
for the charge. 

Our second ground, Your Honor, for our motion for judgment of 
acquittal is that there is a fatal variance. Again, looking at Government's 
exhibit, the subpoena, it is a forthwith subpoena; as Your Honor has so 
amply pointed out in the prior discussion of this, forthwith means 
practically immediately, without unnecessary delay. At most, the defend- 
ant, under the terms of this subpoena, if this subpoena were still good 
and for the purposes of this argument, and this argument only, we will 
assume that it is good, the defendant had an obligation to respond on 
the 28th or the 29th. And if a contempt lay, it would be for those days. 

The indictment returned in this case charged, specifically 
charged, that the defendant had been duly summoned as a witness to 
appear and to give testimony on the 31st day of July, 1958. And that on 
the said 31st day of July, 1958, he unlawfully failed and refused to appear 
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and thereby willfully did make default. There is no on or about 
clause, Your Honor, in the indictment. It is specific. It is specific on 
the day that the individual is charged with contempt. | 

It is our contention, Your Honor, that a contempt proceeding is a 
unique type of proceeding. As Your Honor so well knows -- 

THE COURT: This is not a contempt proceeding; this is a criminal 
prosecution. | 

MR. SHADYAC: Yes, Your Honor. A criminal proceeding -- 

THE COURT: It is not a contempt proceeding. | 

MR. SHADYAC: Yes, sir; a criminal prosecution. That's what I 


meant to Say. | 
THE COURT: It is a criminal prosecution. 
MR. SHADYAC: Right, sir, a criminal prosecution for contempt, 


yes, sir. | 

As Your Honor well knows, ordinarily a variance between the 
indictment and the proof is not necessarily fatal. However, as has been 
said, and as I set forth in the brief, when the indictment charges that time 
is of the essence or the crime is such that time is of the essence, then, 
Your Honor, we Say a variance is fatal. Time must be proved specifically 
as laid in the indictment. There has been no proof whatsoever that the 
defendant was summoned to appear before this committee on the 31st day 

of July. | 

In order for the Government to prevail on this ground, Your Honor 
would have to find that the forthwith provisions of the subpoena had been 
altered, or could be interpreted to summon him on the 31st! day of July. 

Now, there has been evidence introduced by the Government of an 
oral conversation by Mr. Salinger with Mr. Licavoli's attorney, Mr. 
Louisell, and there has been evidence introduced by the Government of a 
telegram, which they claim was undelivered, I think the addressee refused 
to accept, to quote them. But there is no showing whatsoever that, in fact, 
the defendant even knew the change in time. | 

THE COURT: If that is so, the same conversation on which you 


rely for a waiver is the conversation in which the time was changed. If 


138 
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that conversation is invalid for one purpose, it is also invalid for the 
other purpose. In other words, if I may use a homely proverb, you 
cannot have your cake and eat it, too. 

MR. SHADYAC: Your Honor, we don't want our cake and eat it, 
too. The Government can't have its cake and eat it, too, is what we 
contend, sir. 

THE COURT: The Government either modified the subpoena and 
changed the requirement from forthwith to July 31st; or, if that is ineffectual, 
then it still remained a forthwith subpoena. 

MR. SHADYAC: If Your Honor please, to follow that -- 

THE COURT: You have got to choose one horn of the dilemma. 

MR. SHADYAC: If Your Honor please, we don't think we have 
to choose. We are the defense. We think that the Government might 
have to choose but not the defense. 

THE COURT: Yes, the Government might have a right to choose, 
but the point is that you cannot separate the conversation into two, and get 
the benefit of one part of it and say that the other part is ineffectual. 

MR. SHADYAC: Your Honor, we are not asking that it be separated. 
We are asking that it be taken exactly as was given. Mr. Salinger unequivo- 
cally testified that he waived -- that he told Mr. Louisell that he waived -- 
I think Iam quoting -- that he waived the forthwith provisions of the subpoena. 

THE COURT: There is not sufficient proof at this stage that Mr. 
Louisell at that time was authorized to act for the defendant. Therefore, 
and if that is so, the alleged waiver is ineffectual; it is no more than a 
statement to some stranger. 

MR. SHADYAC: Then, Your Honor, to follow that through, if the 
forthwith provisions were good, we contend, Your Honor, that the indict- 
ment would have to be forthwith indictment to violate the forthwith 
provisions of the subpoena. And at this stage of the game, it is not, sir. 

THE COURT: I don't know what you mean by "game." 

MR. SHADYAC: At this stage of the proceedings, Your Honor. 

THE COURT: Oh. 

MR. SHADYAC: Itis not. It is specific, Your Honor. It is 


specific in that it states that he was summoned on the 31st, not on or about, 
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but on the 31st. There is no question at all -- I believe the law is clear 
that the interpretation of the term "forthwith" means without unnecessary 
delay, immediately, the 28th or the 29th. Possibly, and for the sake of 
this argument only, he might possibly have been in contempt on the 28th 
or the 29th, if the forthwith provisions were good. 

THE COURT: I am inclined to view this conversation as an 
attempt on the part of the representatives of the committee to inform the 
defendant that if he appeared by the 31st, that would be deemed a compliance 
with the forthwith directions. : 

MR. SHADYAC: If Your Honor please, we have a Michigan Supreme -- 

THE COURT: In other words, they did not want to cause him 
additional hardship by requiring him to board an airplane or the very 
next train for Washington in order to comply with the forthwith literally, 
so they notified him --~ or tried to notify him -- that if he appeared by 
the 31st, that would be deemed a compliance. That is not a waiver of the 

forthwith direction. | 

MR. SHADYAC: Even assuming that to be true, Your Honor, 
nevertheless, it is a forthwith subpoena. This is not what my client is 
charged with violating -- the indictment does not charge him with that. 

THE COURT: I think I get your point. 3 

MR. SHADYAC. Yes, Your Honor. Now, to follow through with 
the oral instructions concerning alteration of a subpoena, there isa 
Michigan case practically on all fours, Your Honor, reported in 325 
Michigan 429 -- | 

THE COURT: Iam afraid that in decisions on matters of Federal 
procedure, Mr. Shadyac, decisions of state courts are not very helpful. 

MR. SHADYAC: If Your Honor please, we were unable to find 
any law in the Federal judiciary on this specific point, alteration of the 
terms of the subpoena. We came up with the next best. | 

THE COURT: Isee. Well, you may state your Michigan case, 
if you wish. I do not think it is very helpful. As I say, Federal procedure 


is governed by the Federal rules and Federal decisions. However, you may 


state the case, if you wish. 
MR, SHADYAC: All right, sir. Now, to pass over that, Your 
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Honor; I don't want to belabor the point. We will go to the third ground 
for our motion. 

The third ground is that the subpoena, on its face, was vague, inde- 
finite, uncertain, confusing and void. If Your Honor will look at the sub- 
poena, it charges a forthwith, appearance forthwith at this committee room, 
101 Senate Office Building, Washington, D. C. Down at the very bottom of 
the subpoena, typed in, is the request that you telephonically contact Mr. 
Robert F. Kennedy at Washington, D.C., with a telephone number, for 
further instructions. 

I think that it is well settled, Your Honor, that a subpoena must be suf- 
ficiently clear and definite to inform the witness of what he is supposed to do. 

It is our contention, Your Honor, that when these two provisions are 
read together, it would so confuse the witness that he wouldn't know what 
he was supposed to do -- whether he was to appear forthwith or whether he 
was supposed to contact Robert F. Kennedy by telephone. I think it is an 
elementary principle, Your Honor, that a subpoena cannot force an individual -- 

THE COURT: I am not going to assume that a reasonable person, 
and I have to assume that the defendant is a reasonable person, would not 
understand what this means. 

MR. SHADYAC: Yes, Your Honor. We have one other ground. 

THE COURT: Is there anything else? 

MR. SHADYAC: I have one other ground, Your Honor, May I have 
the Court's indulgence for a moment? 

THE COURT: Surely. Take whatever time you need. You are 
entitled to be heard. 

MR. SHADYAC: If Your Honor please, the fourth and last ground 


upon which we base our motion is the fact that he was subpoenad to appear 
at Room 101, Senate Office Building, Washington, D.C. I believe there 
has been ample testimony by the Government witnesses that Room 101, 


Senate Office Building, Washington, D.C., was not, in fact the hearing 
room. That this is a room where the witnesses went before the hearing, 
where questions were asked, and where other information was taken from 


the witnesses that were summoned to appear before the committee. 
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Relying upon the statements made in the case of the United States 
versus Stirone, 168 F. Supp. 490, we respectfully contend --and I will not 
go into the case at great length, Your Honor, as I indicated to the Court -- 


at 497, that this summons was not a summons to appear at a hearing room 


but was a Summons -- 
THE COURT: I notice that you have the book there. , You might hand 


it up, if you will, and I will look at it. 
(The book was handed to the Court. ) 

THE COURT: You may proceed, 

MR. SHADYAC: Thank you, sir. If Your Honor will notice on page 

497, in this case the Court held that where the witnesses were 
subpoenaed to appear at a room, which was the offices of the United States 
Attorney for the Western District of Pennsylvania, the procedure was 
followed -- that was followed in that case was disapproved. However, 
because of failure to appear, the Court held that there was no misuse. 
However, there was -- there is evidence in the case that indicates -- 
on 497, Your Honor: | 

"The procedure followed is disapproved. The validity 

of the subpoenas from the viewpoint of the witnesses is 

not in question since each took the stand and without ‘objection 

gave testimony in response to the subpoena. Assuming that 

defendant has standing to object to a misuse of the subpoena 

power, a valid objection must be based on prejudice to his 

cause, "’ | 

THE COURT: You need not read quotations in extenso. 

MR. SHADYAC: Yes, Your Honor. Finally, Your Honor, we 
claim that we have shown, through the Government's own witnesses, that 
there was prejudice in the use of this thing, and the subpoena was void. 

I have nothing further, Your Honor. | 

THE COURT: Mr. Hitz. 

MR, HITZ: Your Honor, I have only this to say: That the committee 
proceeded, and that this prosecution is proceeding on the basis of a modifi- 
cation of the forthwith provision of the subpoena, such as to change the 
appearance date to the 31st instead of whatever forthwith requirements 
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there had theretofore been, there was a modification to the 31st, 
and we have proceeded on that theory, and the indictment alleges the 
call for Mr. Licavoli to be before the committee on the 31st, and we feel 
that we have offered sufficient proof to put Mr. Licavoli to his defense 
that he did not receive the notice. 


I have nothing to say about the other points. I don't think that they 


are well taken, and I ask the Court to deny the motion for judgment of 
acquittal. 

THE COURT: I am going to ask counsel to come to the bench. 

(At the Bench:) 

THE COURT: Do I understand you to say that the Government is 
proceeding on the theory that the subpoena has been modified? 

MR. HITZ: Yes. 

THE COURT: How has it been modified? 

MR, HITZ: Changed from the forthwith provision to the 31st. 

THE COURT: I know, but how was that information conveyed to 
the defendant? There is not sufficient proof that Mr. Louisell was his 
counsel. 

MR, HITZ: If that is true, you should acquit him. 

THE COURT: What? 

MR. HITZ: If that is true, you should acquit. 

THE COURT: Then how was the information conveyed? 

MR, HITZ: To Mr. Louisell, who shortly thereafter made an 
appearance before the committee in writing, as this man's attorney. He 
was the attorney for Mr. Licavoli in another matter. 

THE COURT: That is another case. Maybe I missed some of the 
proof. What proof is there that Mr. Licavoli appeared before the committee 
as the defendant's counsel? 

MR, HITZ: Oral testimony by Mr. Salinger to the effect that there 
were communications back and forth between Mr. Licavoli and the committee 
in which Mr. Louisell engaged and in which Mr. Louisell himself stated 
that he was attorney for Mr. Licavoli -- that is oral testimony. 

THE COURT: I understand that Mr. Salinger testified that in the 
two telephone calls that he had with Mr. Louisell, Louisell said that he 
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was not sure whether he was representing the defendant in this matter. 

MR. HITZ: That's right. 

THE COURT: And also that he was not sure whether’ he would or 
would not convey the message. 

MR, HITZ: That is in evidence, but it is also -- 

THE COURT: Now, where is the evidence that Mr. Louisel 
appeared as counsel? 

MR. HITZ: The oral testimony of Mr. Salinger that hora after 
the 31st, in communications between the committee and Licavoli that 

Mr. Louisell acted as attorney for Licavoli. That was given 
after Mr. Salinger testified with reference to the two Baer calls on 
the 28th of July. ! 

THE COURT: I think that there is a basis for the position that this 
remained a forthwith subpoena, but that what the committee actually did 
was to endeavor to notify the defendant that appearance on the 31st would 
be deemed compliance with the forthwith direction. | 

MR. HITZ: I think that is only a matter of verbiage. : 

THE COURT: I think so. | 

MR. HITZ: As between your statement of it and mine. 

THE COURT: I think so. In other words, I would not be inclined 
to hold that there was a valid alteration of the subpoena, | 

MR, HITZ: Another way of putting it would be -- | 

THE COURT: But I would be inclined to hold that the subpoena 
still remained a forthwith subpoena, but that the Government would have 
had no basis for a complaint if the witness had appeared on the 31st, 
because an attempt was made to notify him that an appearance on the 
31st would be, in effect, regarded as compliance with the forthwith 
direction. | 
MR. HITZ: I consider that to be merely a different statement of 
our position. 

THE COURT: Yes. 

MR. HITZ: It is our position. 

THE COURT: Very well. I wanted to make sure what your theory 


| 
was. That is why I wanted to ask these questions of counsel. 


MR. HITZ: Yes. 

MR. SHADYAC: If it -- 

THE COURT: To clarify my own thinking. 

MR. HITZ: I would like to elaborate on that, because the footnote 
to the subpoena requested a communication with Mr. Kennedy, and that, 
you might say, was an area in which there was some flexibility left -- 

THE COURT: Yes. 

MR. HITZ: -- for appearance, which is for the benefit of the 
witness, and within that area of flexibility the committee acted. 

THE COURT: Very well. I think that you have answered the Court's 
question. 

MR. SHADYAC: If Your Honor please, may I just say a word on 
this? 

THE COURT: Yes, indeed. Would you like to say it in open Court? 

MR. SHADYAC: This is fine, sir. I think that the Government had 
elected to stand on the 31st subpoena. However, I think that they have 
hedged to some extent, on the basis of what has transpired up here. I 
think that they made their election, saw they were falling with it, and then 

tried to bail themselves out. I think that they should be stuck with 
the election on the 31st of a modification, and move accordingly for 
dismissal. 

THE COURT: You may go back to counsel table. In view of the 
fact that the argument of the motion was had in open Court and in the 
hearing of the jury, I think that I should announce my ruling in the same 


manner. 


(Counsel having returned to trial tables:) 
THE COURT: The Government introduced evidence tending to 
show that the Select Committee of the Senate, known as the Select 


Committee On Improper Activities in the Labor or Management Field, 
caused a subpoena to be issued to the defendant, commanding the defend- 
ant, or directing the defendant, to appear forthwith at the committee room, 
101 in the Senate Office Building, Washington, D.C. 

As stated, this subpoena required appearance forthwith. 

The evidence introduced by the Government further tends to show 
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that this subpoena was served on the defendant in the Federal Court House 
in Detroit, Michigan, sometime on the morning of July 28th, | 1958, Strict 
compliance with the direction to appear forthwith would have required the 
defendant to board the next airplane or the next railroad train for Washington, 
and appear at the committee room. Later in the day, however, a represent- 
ative of the committee telephoned a member of the bar whom’ this represent- 

ative understood to be counsel for the defendant, and who, according 
to the testimony, later appeared as counsel for the defendant, and the repre- 
sentative of the committee stated to this gentleman that it was desired that 
the defendant appear on the morning of July 31st. | 

It is argued by counsel for the defendant that as a result of this 
conversation which was repeated later in the day, the committee quashed 
or withdrew the subpoena returnable forthwith, and that, therefore, the 
defendant was under no duty to comply with it. It is argued by counsel 
also that the direction to appear on the 31st was ineffective, because it 
was an attempt to modify a subpoena orally, and, moreover, | there is not 
sufficient proof that the information was communicated to the defendant, 
even though two telegrams were later sent to him personally by the same 
representative of the committee. | 

The difficulty with that argument is that the statement made by the 
representative of the committee must be taken as a whole. It is either of 
no effect for any purpose or effective for all purposes. If it is ineffective 
for any purpose, the forthwith subpoena still stood. If it was effective at 
all, why then the subpoena was modified to make it returnable on the 31st. 
The defendant cannot take advantage of one half of the conversation and 
repudiate the balance. In effect, the defendant is impaled on the horns of 

adilemma. He must take one position or the other, but he cannot 
take both. 

The court would construe this transaction as follows: 

The subpoena was, in effect, returnable forthwith, but in order to 
ameliorate the hardship of a forthwith requirement, and to suit the 
convenience of both the committee and the witness, the representative of 


the committee endeavored to convey to the defendant the information that 


it would be desirable for him to appear on July 31st. The legal effect of 
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that was, if it was as the Court construed it, that if the defendant appeared 
on July 3ist, such appearance would be deemed compliance with the forth- 
with requirement. 

The evidence tends to show that the defendant did not appear either 
on the 28th or the 29th of July or on the 31st, or at any other time. In 
other words, he ignored the subpoena, according to the testimony. 

It is argued also that a notation at the bottom of the subpoena 
requesting the witness to telephone Mr. Robert F. Kennedy in Washington, 
D. C., at a specified telephone number, created an ambiguity or confusion. 
This contention is untenable. It is clear that what this notation means, 
and notations of this kind are frequently placed on subpoenas, that it would 
be desirable for the witness to telephone either from Detroit or upon his 
arrival in Washington to the office of Mr. Robert F. Kennedy, the counsel 

for the committee, and he would receive precise instructions at 
what hour or where the witness should appear. Otherwise, the witness 
might have appeared at Room 101 at nine o'clock in the morning and waited 
around for several hours. This notation is as much for the convenience 
of the witness as it is for the convenience of the committee. 

Finally, the objection is made that the subpoena is returnable at 
the committee office instead of the committee hearing room. Testimony 
tends to show that all the subpoenas were made returnable to the committee 
office instead of the hearing room, so that the witnesses, as they came in, 
might have their names and addresses recorded and sufficient data obtained 
in order that they may be compensated for their expenses, and from there, 
as needed, they could be conducted to the hearing room. There is no in- 
validity in this procedure. On the contrary, it seems in the interest of 
efficiency and proper for the preservation of the rights of the witnesses. 

A case to which defense counsel refers contains a dictum, not a 


ruling, to the effect that it is inappropriate to have witnesses who are to 


testify in Court or before a grand jury -- that their subpoenas should be 


made returnable to the United States Attorney's office. That is an entirely 
different matter than to Say that a subpoena may not be made returnable at 
the office of the committee before which testimony is to be given in the 


hearing room. 


69 

Finally, we come to the contention that there is a variance in the 
indictment from the testimony given at this trial. There was a period in the 
history of Anglo-American jurisprudence when slight variances between 
evidence and indictment resulted in defeating the prosecution, but that was 
true of a bygone age -~ long bygone. Rule 52 of the Federal Rules of 
Criminal Procedure provides that any error, defect, irregularity or 
variance which does not affect substantial rights shall be disregarded. The 
indictment does allege that the defendant was summoned to give testimony 
on July 31st. It does not say forthwith. What actually happened was that 
he was technically summoned to appear forthwith, but that he was later 
informed that if he appeared on July 31st, such appearance would be a 
compliance with the prior direction. It can hardly be said that there is a 
variance between the proof and the indictment. If there is a variance, it 
is harmless, and would be disregarded under what is known as the harmless 
error rule, which I have just read. | 

The Court might add the observation that, -- without intending any 
criticism of counsel at all, because counsel was performing his duty as he 
deemed proper -- that tehnicalities of the kind raised here should not and 
cannot affect the outcome of a criminal prosecution. 

In view of these circumstances, the motion for a judgment of acquittal 

is denied, | 

The defense may proceed. 

MR, SHADYAC: Call Mrs. Licavoli, please. 

Thereupon 

MRS. GRACE LICAVOLI 


called as a witness in behalf of the defendant, being first duly sworn, was 


examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHADYAC: 

MR. SHADYAC: May I caution you, please, to speak loudly and 
slowly, so that the Court and the jury can hear you. ) 

Q. Now, would you state your full name and address, | please? 
A. My name is Grace Licavoli. | 

THE COURT: Madam, you will have to speak loud, slowly and 


154 
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distinctly, like the Court is doing, because everyone has to hear you. 
Would you mind repeating your name, please? 
THE WITNESS: Grace Licavoli. 
THE COURT: Grace -- what is your last name, please? 
THE WITNESS: Licavoli. 
THE COURT: Very well. 
BY MR. SHADYAC: 
Q. And where do you live, Mrs. Licavoli? A. 1154 Balfour, 
Grosse Pointe Park, Michigan. 
Q. Do you know the defendant in this cas¢, Mr. Peter Licavoli? 
A. Yes, Ido. 
Q. How do you know the defendant? A. He is my husband. 
THE COURT: What was your answer? 
THE WITNESS: My husband. 
THE COURT: I suggest that you come closer to the microphone. 
That might help you. 
MR. SHADYAC: Please speak right up, Mrs. Licavoli. Take your 
time. 
BY MR. SHADYAC: 
Q. Do you have any children? 
THE COURT: We will omit that. That is of no importance so far 
as this case is concerned, It may be very important to the family. 
BY MR. SHADYAC: 
Q. Directing your attention, Mrs. Licavoli, to the 29th day of 
July, 1958, were you at your home at 1154 Balfour, Grosse Pointe, 
Michigan, when a Western Union messenger arrived? A. Yes, I was. 
Q. Did he attempt to deliver atelegram? A. He just asked if 
my husband was home, that he had a wire for him. 
THE COURT: Don't let your voice go down, Mrs. Licavoli. 
THE WITNESS: He asked me if my husband was home, and I said 
he wasn’t, and he didn't say whether I should take the telegram or 


not, he just said -- I asked him, too, where it was from, and he said it 


was from Washington; that's all. 
MR. SHADYAC: I have no further questions. 
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MR, HITZ: No questions. 
* * * 
JOSEPH LOUISELL 
called as a witness in behalf of the defendant, being first dy sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SHADYAC: 
MR, SHADYAC: Mr. Louisell, may I caution you to speak loud 
and slowly, so that the Court will understand. : 
Q. Now, would you state your name and address, please? A. My 
name is Joseph Louisell. I live in Detroit, Michigan. 
Q. What is your occupation, Mr. Louisell? A. I am a lawyer. 
Q. How long have you been a lawyer, sir? A, sues 1941, 
Q. Where did you go to school, sir? 
THE COURT: Oh, I don't think we need his educational qualifications. 
MR. SHADYAC: If Your Honor please, I would like to -- 
THE COURT: We do not need his educational cussions: 
MR. SHADYAC: All right, sir. 
BY MR. SHADYAC: | 
Q. Mr. Louisell, do you know the defendant in this matter, Mr. 
Peter Licavoli? A. Ido. 
Q. Directing your attention to the 28th day of July, 1988, were you 
with the defendant on that day when you received a subpoena? A. Iwas. 
Q. Would you, in your own words, tell the Court what transpired? 
A. Iwas with Mr. Licavoli in the morning of that day about 10:00 o'clock, 
at which time a process server approached Mr. Licavoli and me and handed 
or tendered to Mr. Licavoli a copy of a subpoena. He showed us the original 
of the subpoena, and I took the subpoena into my hand. | 


Q. At that time did you make any comment to the process server? 


A. Ihurriedly glanced at the copy of the subpoena, and I made the observa- 
tion that I did not believe that the process was good process. 
Q. Now, directing your attention on that same day to about 1:00 


o'clock, were you in your office at that time, sir? A. I was. 
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Q. On that same day at 1:00 o'clock, did you receive a call from 
an individual named Pierre Salinger? A. I did. 

Q. Who is Mr, Salinger? A. Mr. Salinger was an investigator 
connected with the McClellan Committee. 

Q. Did you have a telephone conversation with that individual 
at that time? A. I did. 

Q. Would you state, as best you can, what transpired in that 


telephone conversation? A. My best recollection is that Mr. Salinger, 


after first identifying himself, asked me if I had called Washington in 
connection with the subpoena; the subpoena or the copy of the subpoena 
that had been handed to me had on the bottom of it language to the 
effect: For further instructions call Mr. Kennedy at such and such a 
number in Washington. And Mr. Salinger asked me if I had called 
Washington. I told him Ihad not. He asked me if Mr. Licavoli had left 
for Washington. I told him that to the best of my knowledge, he had not; 
that I did not believe that the subpoena was good. He then said to me, 
"We do not want Mr. Licavoli in Washington forthwith, " as the language of 
the subpoena read. He told me that he wanted Mr. Licavoli or he would 

like to have Mr. Licavoli come to Washington early on the morning 
of the 31st of July to be interviewed in Washington to determine if there 
was anything pertinent or any information that Mr. Licavoli might have 
that could be presented to the McClellan committee. And he asked me if I 
would so advise Mr. Licavoli. I asked him -- I said, "I take it you are 
waiving the forthwith provision of the subpoena that was served upon 
Mr. Licavoli?" And he said, "Yes, we don't want him there until the 
morning of the 31st of July." He asked me, "Will you see to it that 
Mr. Licavoli goes to Washington and appears in the investigating room 
on that day and at that time?" And I told him that I had no authority to 
commit Mr. Licavoli to such a request. I think that was about the substance 
of that conversation. 

MR. SHADYAC: Let me see Government's Exhibit No. 5, please. 
Thank you. 

Q. Ishow you what is Government Exhibit No. 5, and ask you is 
that a copy of the subpoena about which you have been testifying? A. I 
believe that itis. Yes. 
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Q. As a result of this conversation with Mr. Salinger, did you 
attempt to reach Mr. Licavoli? A. Idid. I called Mr. Licavoli at his 
office, and upon learning that he was out on a housing project that he had 
under way, I left a message with his secretary to the effect that he was 

not to go to Washington forthwith, and for him to communicate 
with me. | 

Q. Now, directing your attention to the evening, the early evening 


hours of the 28th day of July, at approximately 7:00 o' clock, p.m., where 


were you? At that time? A. I was at home with my family. And I think 


there were guests at the house, too. 

Q. Did you receive another telephone call from the same Mr. 
Salinger? A. Yes,I did, 

Q. Would you relate as best you can the substance of this conver- 
sation with Mr. Salinger? A. My recollection is that Mr. | Salinger at 
that time told me that he had spoken with Washington, and that he had 
instructions from Washington to change the language of the subpoena that 
had been given to Mr. Licavoli that morning. My recollection further is 
that he told me that the language of the subpoena that he wanted to change 
and had been instructed to change was in two instances, first, to change 
the appearance called for by the subpoena from the investigator's room, 
Room 101, to the Caucus Room, where the committee met and held its 
sessions; and secondly, to change it to read, instead of "forthwith, "to 
the 31st day of July. AndItold Mr. Salinger that I was in no position to 
effect any change in the subpoena, that he had told me earlier in the day 
that he had waived the forthwith provision in the subpoena and as far as I 

was concerned, he would have to speak with Mr. Licavoli, or he 
would have to serve Mr. Licavoli with another subpoena. Mr. Salinger 
pressed me at the time, and asked me, "Well, will you tell Mr. Licavoli 
that he has to be in Washington on the 31st of July," early in the morning -- 
I forget the time -- and I told Mr. Salinger, "No, I will not tell Mr. Licavoli 
that he has to be there, because he doesn't have to be there, You have 
waived the forthwith provision in the subpoena, and if you want him there, 
you will have to communicate directly with Mr. Licavoli or, serve him with 


a new subpoena." 
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Q. Was that the substance of the conversation at that time, sir? 
A. That was the substance of the conversation. 

Q. Directing your attention to the following day, which would be 
the 29th day of July, 1958, were you at your office during office hours 
that day? A. I was. 

Q. Did you receive any call from the defendant, Mr. Peter 
Licavoli? A. I did. 

Q@. Would you tell the Court the substance of this call? A. Mr. 
Licavoli, first of all, told me that he had received my message that he 
did not have to forthwith go to Washington. I told Mr. Licavoli of my 

two conversations of the previous day with Mr. Salinger. I 
explained to him that Mr. Salinger had waived his forthwith appearance 
in Washington, and I told him that he was under no obligation to appear in 
Washington forthwith, because of the waiver by Mr. Salinger of that 
provision, 

I further told Mr. Licavoli that Mr. Salinger had asked me if I 
would request him, that is, Mr. Licavoli, to appear in Washington in the 
investigator's room, early in the morning of the 31st, and what I had told 
Mr, Salinger that I could not order Mr. Licavoli to appear, and that I 
would -- and that it was my judgment thathe did not have to appear unless 
he chose voluntarily to go. 

Mr. Licavoli was very insistent. He said, "Are you sure I don't 


have to go?" "Am I under no legal obligation to go?" And I said, "Iam 


confident that you don't have to go, you are under no legal obligation to 
go, but just to be doubly sure, Ill check some law." 

I did check some law that day -- I looked at a Michigan decision of 
the Michigan Supreme Court -- I went over and I checked the decisions of 
the United States District Court. 

THE COURT: I think that I will exclude what this witness did in 
looking up the law. 

THE WITNESS: Well, I -- 

BY MR. SHADYAC: 

Q. Did you subsequently have occasion to discuss the matter again 

with Mr. Licavoli on that same day? A. I did. 
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Q. Would you relate as best you can the substance of this second 
conversation with Mr. Licavoli on the 29th day of July? A. | I told him that 
my earlier judgment that he was under no legal obligation to appear in 
Washington was supported by cases that I had read, and that he was under 
no legal obligation to appear. I did caution him, however, "i you are 
served with another subpoena, if you are re-served with a subpoena, be 
sure to communicate with me." | 

Q. Did Mr. Licavoli in these two conversations indicate a willing- 
ness to go to the committee and testify? A. He told me at all times that 
he was perfectly willing to go if he was under a legal. obligation to do so, 

Q. After the 29th day of July, when is the next time that you heard 
about this matter, this subpoena? A. The next I knew about the matter at 
all was either that Friday or that Saturday, the following Friday or Saturday, 
of that week, when I read something in the newspapers to the effect that 
the Senate committee had voted to recommend to the Seante that Mr. Licavoli 
be cited for contempt. : 


Q. Did you have a conversation with Mr. Licavoli around the 
first of August, 1958? A. I did. | 

Q. Concerning this? A. I did. I did. | 

Q. Would you relate at this time as best you can the substance of 


this conversation with Mr. Licavoli? A. Mr. Licavoli himself had seen 
the same story in the newspaper, and he got in touch with me, and he said, 
"What have you done to me? You've gotten me in trouble," : I said, "No, 
I don't believe so, Mr. Licavoli, Iam completely satisfied that when they 
waived your appearance on that subpoena that was served upon you, that 
you were under no legal compulsion to go.'"" And he said, "Well, I don't 
want any trouble or difficulty on the subject at all. Will you get in touch 
with them in Washington, and tell them that I am perfectly willing to comein 
and appear before thecommittee?'' Which, as soon as I possibly could, 
proceeded to do. | 

MR. SHADYAC: If Your Honor please, at this time I would like 
to ask the Court to take judicial notice of the fact that the 1st of August, 
1958, was on aFriday. The 2nd was on a Saturday, and the 3rd was on 


a Sunday. 
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THE COURT: The Court will take judicial notice of that. 
MR, HITZ: I don't know -- 
THE COURT: Have you a calendar there? 
MR. SHADYAC: Yes, I have. 
THE COURT: Very well. The Court will take judicial notice of 
the calendar. 
BY MR. SHADYAC: 
Q. Directing your attention, Mr. Louisell, to the date of August 


4th, which is the following Monday, did you attempt to communicate with 


the committee at that time? A. I did. 

Q. Would you tell the Court in your own words as best you can 
recall what transpired at that time? A. I attempted to reach a represent- 
ative or an attorney for the committee by the name of Tierney, Mr. Tierney, 
and Iwas unable so todo. And I continued -- I was in Court that week, 
trying a case over in Federal Court in Detroit, but I continued that week, 
whenever I had an opportunity so to do to try to reach a representative 
of the committee to advise him, as Mr. Licavoli had requested that I do, 
that he was perfectly willing to come in at any time. 

Q. Did you attempt to call on the 4th, 5th and 6th of August? 

A. I did, 

@. 1958? A. Idid. And I was unsuccessful in reaching either 
Mr. Tierney or any other counsel with the committee. 

THE COURT: Did you think of writing them? 

THE WITNESS: I did, Your Honor. 

THE COURT: Did you? 

THE WITNESS: Yes, I did. 

THE COURT: Did you write them? 

THE WITNESS: Yes, I did. I telegraphed them. 

THE COURT: Do you have a copy of the telegram? 

THE WITNESS: Yes, Your Honor. 

BY MR. SHADYAC: 

Q. Directing your attention to the 7th day of August, 1958, Mr. 

Louisell, did you call the committee at that time? A. I did. 
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Q. Were you at that time successful? A. Iwas. | 

Q. Would you state the substance of this conversation at this 
time, please? A. On that day I spoke with Mr. Tierney ae 

THE COURT: What date was that? | 

THE WITNESS: This was the 7th of August. 

THE COURT: The 7th of August. 

THE WITNESS: 7th of August. 

A. (Continued) I spoke with Mr. Tierney. I told Mr. Tierney 
that I had read in the newspaper of the vote of the committee to recommend 
to the Senate that Mr. Licavoli be cited for contempt, and that while I 
seriously disputed that Mr. Licavoli was in contempt of the Senate, that 
Mr. Licavoli had instructed me to request that he be allowed to appear 
before the committee on any date that the committee might set and upon 

reasonable notice. And Mr. Tierney advised me that he would 
take it up with the committee and would report back to me. | 

Q. Now, did you hear anything from Mr. Tierney? ‘A. I did not. 

Q. Directing your attention to the 8th day of August, the following 


day, 1958, did you again call Mr. Tierney? A. I again placed a call for 


Mr. Tierney. 

Q. Were you successful in reaching him? A. I was not. However, 
I did reach another one of the counsel to the committee, a Mr. Allderman, 
and I believe his name is -- either Allderman or Adler -- and I spoke with 
him, and I told him of my conversation with Mr. Tierney of the previous 
day, and that I had anxiously awaited the return call from Mr. Tierney; 
that he had not called. And I repeated my offer to Mr. Allderman, this 
associate counsel of the committee, that Mr. Licavoli was willing at any 
time upon reasonable notice to come in and appear before the committee. 

Q. Did you receive any call back from them in response to the 
second call? A. Mr. Allderman told me that he would take it up with 
the committee and call me back, but he never did. | 

MR. SHADYAC: May I have the Court's ei A while I mark 
some exhibits, please? 

THE COURT: Surely. 
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MR. SHADYAC: May I have this marked Exhibit No. 1, for 
identification. 


(Accordingly, Defendant's Exhibit No. 1, 
a telegram, dated 8/9/58, was marked 
for identification. ) 


MR, SHADYAC: I have a telegram that has been marked Defense 
Exhibit No. 1, for identification, dated August 9th. 

May I have this telegram, dated August 11th, marked for identifi- 
cation, please. 


(Accordingly, Defendant's Exhibit No. 2, 
a telegram, dated 8/11/58, was marked 
for identification. ) 


MR. SHADYAC: May I have this telegram, dated August 12th, 
marked for identification as Defense Exhibit No. 3, please. 


(Accordingly, Defendant's Exhibit No. 3, 
a telegram, dated 8/12/58, was marked 
for identification. ) 


MR. SHADYAC: May I have this telegram, dated August 15th, 
marked as Defense Exhibit No. 4, for identification, please. 


(Accordingly, Defendant's Exhibit No. 4, 
a telegram, dated 8/15/58, was marked 
for identification. ) 


MR. HITZ: Do you have a date for that? 

MR. SHADYAC: Yes, that is August 15th. 

MR. HITZ: Thank you. 

THE COURT: We will take our usual mid-morning recess at 


this time. 


(Accordingly, at 11:16 a.m., the Court recessed. ) 
AFTER RECESS 
(The jury returned to the courtroom at 11:28 a.m. , and the 


Court reconvened at 11:29 a.m.) 

THE COURT: You may proceed. 

MR. SHADYAC: We have one other exhibit that we would like to 
mark for identification, a letter, dated August 18, 1958, from Mr. Louisell 
to Senator McClellan. May we have this marked as Defendant's Exhibit 
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No. 5, I believe it is, for identification. 


(Accordingly, Defendant's Exhibit No, 5, 

a letter dated 8/18/58, from Mr. Louisell 
to Senator McClellan, was marked for 
identification. ) 


BY MR, SHADYAC: | 
Q. Mr. Louisell, when we left off, I asked you if you had heard 


anything, any response, to your telephone conversation oa Allderman 
of August 8, 1958? A. I did not. 

Q. Ihand you what has been marked Defense Exhibit No, 1, for 
identification, and ask you if you can identify it, please? 

THE COURT: Well, in order to avoid formal proof, ave you shown 
copies to Mr. Hitz? 

MR. SHADYAC: Yes, sir; we have gone through aa 

THE COURT: Do you want to waive formal proof? | 

MR. HITZ: If Your Honor please, we do not object to these offers. 

THE COURT: Very well. Then you won't have to make formal proof. 
I thought you would waive formal proof. 

MR. SHADYAC: Fine, sir. 

BY MR. SHADYAC: 

Q. Directing your attention to August 9, 1958, did you have occasion 
to communicate with the committee? A. I did. 

Q. In what form did you communicate with the committee? A, I 
sent a telegram via Western Union. 

Q. Is defense Exhibit No. 1, which you have before Jou, a copy 
of that telegram? A. It is, 

MR. SHADYAC: I would like to move it in evidence at t this time, 
Your Honor. 

MR. HITZ: No objection. 

THE COURT: Hand it to the Clerk. It may be admitted. 


(Accordingly, Defendant's Exhibit No. 1, 
previously described, was admitted in 
evidence, ) 


THE COURT: You may read it to the jury, if you rd 
MR. SHADYAC: May I have the witness read it. | 
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THE COURT: I beg pardon? 

MR, SHADYAC: May I have the witness read it? 

THE COURT: No, no. Our practice is, after an exhibit is 
introduced, if counsel wants it read, he may read it, not the witness. 

MR. SHADYAC: Fine, sir. 

Defense Exhibit No. 1 is a telegram, dated August 9, from Peter 
Licavoli by Joseph W. Louisell, Attorney, 2366 Penobscott Building, 
Detroit 26, Michigan, to The Honorable John L. McClellan, Chairman, 
Senate Select Committee, Labor-Management Affairs, Senate Office 
Building, Washington, D. C.: 

"Peter Licavoli by his attorney confirms oral undertaking 
to committee representatives Tierney and Allderman of August 

7 and 8, respectively, to appear before your committee on 

reasonable notice. : 

There is a code number down in the lower left. 

BY MR. SHADYAC: 


Q. As a result of this telegram, did you hear from the committee? 
A. Idid. I did. 
Q. How did you hear from the committee? A. I received a tele- 


gram via Western Union in response to my telegram. 

Q. Is Defense Exhibit No. 2, for identification, this telegram 
that you received in reply? A. I believe that it is. 

MR. SHADYAC: If Your Honor please, we would like to move 
Defense Exhibit No. 2, for identification, into evidence. 

MR. HITZ: No objection, Your Honor. 

THE COURT: It may be admitted. 


(Accordingly, Defendant's Exhibit No. 2 
for identification, previously described 
was admitted in evidence. ) 


THE COURT: You may read this to the jury, if you wish. 
MR. SHADYAC: Thank you, sir. 
This is a telegram from John L. McClellan, Chairman, to Joseph 
W. Louisell, Attorney, 2366 Penobscot Building, Detroit. 
"Reurtel -- " 
Which, I believe, is referring to your telegram -- 
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“of August 9, Mr. Licavoli has information we believe 


to be pertinent to the subject matter under inquiry at 

the time he was subpoenaed to appear before the committee. 
He chose to disobey the committee's subpoena, refused 

to appear, did not appear, and the committee voted to 

cite him for contempt. The resolution of contempt is 

now on the Senate calendar. If Mr. Licavoli wishes now 

to appear voluntarily and testify and so requests that he 

be permitted to do so, the committee will consider same 
and advise you." : 

There are some identification symbols on the eeerae 

BY MR. SHADYAC: 

Q. Upon receipt of this telegram, did you then communicate further 
with the committee, Mr. Louisell? A. I did, 

Q. Ihand you Defense Exhibit No. 3, for identification, and ask 
you if this is a copy of the telegram that you sent in response to the one 
that I just read? A. It is. 

MR. SHADYAC: I would like to move Defense Exhibit No. 3, for 
identification, into evidence, Your Honor. 

MR. HITZ: No objection. 

THE COURT: It may be admitted, 


(Accordingly, Defendant's Exhibit No. 3, 
previously described, was admitted 
in evidence. ) 


THE COURT: You may read this to the jury, if you wish. 
MR. SHADYAC: Thank you, sir. 
This is a telegram, dated August 12, 1958, 2:00 o' alba: p.m. 
from Joseph W. Louisell to The Honorable John L. McClellan, pasate 
Senate Select Committee, Labor-Management Affiars, Senate Office 
Building, Washington, D. C.: 
"Reurtel --" 

referring to your telegram -- 
"of August 11 Mr. Licavoli respectfully disputes the 
validity of the subpoena tendered but if voluntary 


appearance would avoid contest of contempt proceedings, 
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he would appear. Without knowledge as to nature 
of questions, cannot speculate as to what his testi- 
mony would be, but would be the same irrespective 
of date of appearance. Subject to foregoing, he 
respectfully requests appointment with the committee." 
Signed, "Joseph W. Louisell." 
BY MR. SHADYAC: 
Q. Did you receive, in response to that telegram, a reply from 


the committee? A. My recollection is that I did, but I don't have my 


file in front of me. 

Q. Ishow you what has been marked for identification Defense 
Exhibit No. 4, and ask you if that is a reply, in response to your previous 
telegram? A. It is. 

MR. SHADYAC: I move Defendant's Exhibit No. 4, for identification, 
into evidence, Your Honor. 

MR, HITZ: No objection. 

THE COURT: It may be admitted. 


(Accordingly, Defendant's Exhibit No. 4, 
previously described, was admitted in 
evidence. ) 


THE COURT: You may read it to the jury, if you wish. 

MR. SHADYAC: Thank you, sir. 

This is a telegram from John L. McClellan, Chairman of Senate 
Select Committee on Improper Activities in the Labor or Management Field, 
to Joseph W. Louisell, 2366 Penobscot Building, Detroit. 

174 "Report delivery -- d-e-t --" 

This is dated August 15, 1958. 

"Reurtel --" 
Referring to your telegram -- 

“of August 12, as I previously wired you, in the event 

Mr. Licavoli desires to appear before the committee, 

kindly advise me, and the matter will be presented to 

the committee for its consideration." 

BY MR. SHADYAC: 
Q. As a result of that telegram, Mr. Louisell, did you have 
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occasion to write a letter to the committee? A. I did. 

Q. Ihand you what has been marked Defense Exhibit No. 5, for 
identification, and ask you if this is a copy of that letter? A, It is. 

MR. SHADYAC: I offer Defense Exhibit No. 5, for ste at 
into evidence, Your Honor. 

MR. HITZ: No objection. 

THE COURT: It may be admitted, 


(Accordingly, Defendant ': s Exhibit No. 5, 
previously described, was admitted in 
evidence. ) 


MR. SHADYAC: May I read it, Your Honor? 

THE COURT: You may read it. 

MR. SHADYAC: This is a letter, dated August 18, 1958, from Joseph 

W. Louisell to the Honorable John L. McClellan, Chairman, Senate 
Select Committee on Improper Activities in the Labor or Management Field, 


Senate Office Building, Washington, D. C.: 

"Re: Peter Licavoli 
"Dear Senator McClellan: 

"Your telegram of August 15, 1958 was received during 
my absence from the office. Apparently my telegram to you 
of August 12, 1958 was misleading, and I think it perhaps best 
that I attempt to clarify the situation as to Mr. Licavoli's posi- 
tion in this letter. 

"On receipt of your telegram of August 11, I consulted with 
Mr. Licavoli and advised him that it was my considered legal 
opinion that a contempt citation predicated upon the subpoena 
handed him on July 29, 1958 could not succeed. I further ex- 
plained to Mr. Licavoli that nonetheless, and especially in 
view of his present difficulties, if it were possible for him 
to avoid contesting a contempt citation by a voluntary appear- 
ance before the Committee, it would be my advice that he 
appear. Moreover, it was not my disposition to encourage 
him otherwise than to appear and be of such aid to the 
Committee as circumstances permitted. 
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"Mr. Licavoli concurred in my recommendation 
in the matter and my telegram of August 12 went forward. 
"It was my intent, in that telegram, to make clear 

that Mr. Licavoli would appear voluntarily, upon reason- 

able notice given to me as his attorney, provided such 

voluntary appearance would preclude contempt proceed- 

ings predicated upon the subpoena handed Mr. Licavoli 

July 28. 

"If, in the light of the foregoing, the Committee desires 

Mr. Licavoli to appear before it, I will arrange for him to 

appear upon receipt of your advice that such appearance 

will stand in lieu and in place of the appearance suggested 

by the subpoena delivered July 28. 

"Very respectfully yours, 
"Joseph W. Louisell." 

BY MR. SHADYAC: 

Q. Mr. Louisell, did you ever receive a response to this letter? 
A. I did not. 

Q. When is the very next time that you heard anything in connec- 
tion with this matter? A. Approximately a year and a half later when 
Mr. Licavoli was indicted in this Court for failure to appear on the 31st 
day of July. 

Q. Let's go back a little bit, now. In connection with your con- 

versation with Mr. Licovoli on the 29th day of July, specifically your 
first conversation with him on that day, was there any reference made to 
a telegram delivered to his house? A. My recollection is that there was. 

Q. Will you state the substance of this conversation concerning the 
telegram? A. Mr. Licavoli advised me that the preceding evening, which 
would have been the night of the 28th, a messenger had brought a tele- 


gram to him to his home when he was not there; that Mrs. Licavoli 


had advised the messenger that Mr. Licavoli was not there, and she had 
informed Mr. Licavoli of the fact that the messenger had been there, had 
inquired for Mr. Licavoli, and had then departed. 
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Mr. Licavoli asked me if there was any obligation on his part to 
go to Western Union and pick up the telegram, and I told him, categori- 
cally, no, there is no obligation on your part so to do. | 

I further, Iam certain, explained to him that there would be no 
possible way by which a telegram or a telephone conversation, in my 
judgment, could in any way alter, affect or modify the terms of a sub- 
poena, ! 

Q. Mr. Louisell, you knew, did you not, that on August 8, the 
committee had cited Mr. Licavoli for contempt? A. I knew of it either 
on August 8 or August 9th -- Iam not sure, one of those two dates. 

178 Q. As I understand your testimony, up until -- 


THE COURT: Please don't summarize his testimony, and go over 


the same ground and consume time. 
MR. SHADYAC: Yes, Your Honor. 
BY MR. SHADYAC: 
Q. Mr. Louisell, was Mr. Licavoli, and is he presently, available 
to testify before this committee at all times? | 
THE COURT: Iam going to exclude that. That is a conclusion; 
the witness's opinion. | 
BY MR. SHADYAC: 
Q. To your knowledge, Mr. Louisell, was Mr. Licavoli at that 
time and at the present time available to testify before that committee ? 
THE COURT: I told you that I excluded that. | 
MR, SHADYAC: I'm sorry, Your Honor; I thought that you did 
because it was outside of his knowledge. That is why I rephrased it and 
put it to his knowledge, Your Honor. Will you still a it, sir? 
THE COURT: Yes. | 
MR. SHADYAC: May I have the Court's indulgence for one 
moment ? 
THE COURT: Surely. Take whatever time you need. 
MR, SHADYAC: Ihave no further questions of this witness, Your 


Honor. 


THE COURT: Mr. Hitz. 
CROSS -EXAMINATION 
BY MR. HITZ: 
Q. Mr. Louisell -- A. Yes, sir. 
Q. You have told us that you live in Detroit? A. Yes. More 


precisely, a suburb of Detroit, just adjacent to the City of Detroit, 


more precisely. 

Q. And that suburb is called Grosse Pointe? A. Grosse Pointe 
Park, yes, sir. 

Q. That is where Mr. Licavoli lives in Grosse Pointe? A. Yes, 


Q. Now, do you know him to live at 1154 Balfour? A. I do. 

Q. Where do you live? A. 1321 Devonshire Road. 

Q. Where is that with respect to Mr. Licavoli's house? A. Ap- 
proximately three-quarters of a mile. 

Q. How long have you known Mr. Licavoli? A. I've known Mr. 
Licavoli approximately ten, twelve years. 

Q. How many times have you represented him? A. I think I have 
represented him two or three times. 

Q. You were representing him in another matter at the time of 
the service of the Subpoena on July 28, were you nat? A. I was. 

180 Q. Did you represent him as far back as 1950 or 1951 in some 

other matter? A. I did. 

MR. SHADYAC: If Your Honor please, I would like to object to 
this line of questioning as irrelevant. 

THE COURT: You can't object to a line of inquiry. 

MR. SHADYAC: To this particular question about 1950 or 1951. 

THE COURT: Well, the question has been answered. You should 
note your objection before the witness answers. 

BY MR, HITZ: 

Q. Did you represent him in connection with his appearance before 
another Congressional committee some years ago? 

MR. SHADYAC: Objection, Your Honor. 
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THE COURT: How is that relevant, Mr. Hitz? 

MR. HITZ: I think it shows what Mr. Salinger evidently believed 
to be the case, namely, that Mr. Louisell was the agent -- | 

THE COURT: I will overrule the objection. | 

BY MR. HITZ: 

Q. Do you have in mind the question, sir? A. Yes, I do; and the 
answer is yes, in part, in association with another attorney by the 
name of P. J. M. Hally, spelled H-a-l-l-y, who is now deceased. 

Q. Was that in 1950 or 1951? A. I'd have to refresh my recol- 

181 lection. Iam not sure. | 

Q. Was it in the early '50's? A. In the early '50's is correct. 

Q. Asa matter of fact, would that be in connection with a Con- 
gressional committee appearance by Mr. Licavoli? | 

MR. SHADYAC: Again, Your Honor, I would like to object to that 
particular question. 

THE COURT: Objection overruled. I think it is important. I 
think that it is important to show why Mr. Salinger got in touch with the 
witness, and that is the only reason that Iam admitting this question. 

MR. SHADYAC: If Your Honor please, that is outside the scope 
of the direct examination. | 

THE COURT: No, no; this is not outside the scope of the direct 


examination. I think it is within the scope, because this witness testi- 


fied concerning his conversations with Mr. Salinger; so anything that 


bears on those conversations is proper. 

The objection is overruled. 

BY MR, HITZ: | 

Q. Do you have in mind the question, Mr. Louisell? A . Yes, I do; 
and the answer is yes. : 

Q. Now, when you talked to Mr. Salinger on the telephone about 
1:00 p.m. on July 29, 1958, Mr. Salinger was not unknown to you, was he? 

182 A. He was not. 

Q. As a matter of fact, you had talked to him on other occasions 

in Washington, D. C., in connection with this committee's matters, had 


you not? A. Ihad. 

Q. On more than one occasion? A. Yes. 

Q. About how many occasions? A. I would say probably two or 
three. 

Q. On those occasions, did you have business as an attorney for 
other persons appearing before that committee? 

MR. SHADYAC: Objection, Your Honor. 

THE COURT: Objection overruled. 

THE WITNESS: I did. 

BY MR. HITZ: 

Q. Do you recall whether or not on one of those occasions Mr. 
Salinger asked you what prospective witnesses, naming them perhaps 
by a designation of racketeers, you represented, which persons he 
stated were likely to be called before the committee ? 

MR, SHADYAC: Objection, Your Honor, again. 

THE COURT: Objection overruled. 

THE WITNESS: I don't recall that. 

BY MR. HITZ: 

Q. Does your lack of recollection go to my entire question or 
merely to the phrase "racketeers?" A. I recall a discussion that I had, 
I believe with Mr. Salinger in Washington with respect to a certain client 

183 whom I had represented in a civil law suit in which I had secured 
a judgment of four hundred thousand dollars for that client, and I recall 
a conversation with him concerning that client. 
Q. Did he not discuss with you other clients of yours or other 


prospective witnesses who might appear before the committee? A. I 
don't recall that. 

Q. You don't dispute that? A. I don't recall it. I couldn't dis- 
pute it, because I don't recall it. 


Q. In any one of those conversations, did you state to Mr. 
Salinger that, among others, Mr. Licavoli was a client of yours and had 
been for sometime? A. I don't recall it. 
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Q. You don't deny it, do you, sir? A. Ican't deny it, because I 
don't recall it. | 

Q. You said on direct examination that you took the subpoena 
handed to Mr. Licavoli by Mr. Jones into your own hands? A. I think 
that's right. 

Q. Do I remember that accurately, your testimony cenurately? 
A. My best recollection is that the process server tendered it to Mr. 

184 Licavoli, but that I extended my hand and accepted it for Mr. 
Licavoli. That's my best recollection. | 

Q. What caused you to do that? A. Well, he identified himself 
as a process server; I gathered that it was a subpoena, and I ama 
lawyer, and I wanted to see what was in it. | 

Q. You were Mr. Licavoli's lawyer at that moment, were you not? 
A. I surely was. I surely was. 

Q. This would be in the neighborhood of 10:00 o' clock or shortly 
thereafter on the 28th? A. Approximately. 

Q. Now, you protested the validity of that subpoena at that time ? 
Did you not? A. I did. 

Q. You had not then received any word from Mr. Salinger, of 
course, concerning relieving Mr. Licavoli of the obligation to appear 
forthwith and setting a time certain three days hence, had you? 

A. I don't know that Mr. Salinger ever set a time certain in connection 
with that subpoena. To the best of my knowledge, he never did. 

Q. My question was that at the time you disputed the service of 
this subpoena about 10:00 o'clock in the morning upon Mr. Licavoli, you 
had not heard anything from Mr. Salinger with regard to the ee 

185 at all, had you? A. Nothing. 

Q. What caused you to dispute the validity of the subpoena at that 
time? A. At that time I thought it was questionable because of the man- 
ner in which it was served. I thought the subpoena on its face was vague. 
I thought it unrealistic that a man would be served in Detroit to appear 
forthwith in Washington. : 


Q. When you testified on direct examination as to conversations 
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you had with Mr. Licavoli concerning the subpoena, did you testify to 

all the reasons that you gave Mr. Licavoli for believing the subpoena 
was of no value and that he did not have to respond to it? A. No,I 
think that there were other things that I told Mr. Licavoli. I specifically 
told him that I had checked the law, and that I was convinced in my own 
mind to the best of my ability that there was no device by which a sub- 
poena could be changed or modified. I specifically, Iam certain, be- 
cause it would be my practice to do it, referred him to the precise 
Michigan case in which the Michigan Supreme Court had, on a situation 
of this kind, explicitly ruled that the language of the subpoena couldn't 
be changed by the word of a process server. And Iam certain that I 
also told Mr. Licavoli as to what I had seen in the United States District 
Courts' decisions that I had examined. I am certain that I told those 
things to Mr. Licavoli, because that would be my practice. 

186 Q. I recall that you testified to that on direct examination. Iam 
asking you now if you gave on your direct examination the reasons and 
all of the reasons why you disputed the validity of the subpoena to Mr. 
Licavoli? A. Ithink Ihave. At the moment I think of none other. 

Q. And that was the purpose of your direct examination, was it 
not, to give those reasons? A. I don't know what the purpose of the 
direct examination was, other than to elicit such information as I have 
concerning the matter. 

Q. Is it now your recollection that you have testified to all of the 
reasons why you told Mr. Licavoli that the subpoena was no good? 

A. Tothe best of my recollection I have. 
Q. Did you discuss with Mr. Licavoli prior to the 31st of July, 


the objection to the validity of the subpoena which you voiced to the 


process server at 10:00 o'clock on the morning of the 28th? A. Iam not 
sure I understand your question. You asked me did I talk with Mr. 
Licavoli before the 31st of July, as to the basis of the objections that I 
had to the service that I had voiced to the process server? 

Q. That is my question. A. If that is the question, the answer is 
yes, I did. Iam certain that I did. 
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187 Q. When did you talk to Mr. Licavoli about that reason for the 


alleged invalidity of the subpoena? A. I think I spoke to him right then 
and there on the morning of the 28th, that -- when the process was 
handed to us. ! 

Q. Is your recollection now, in the last several minutes, refreshed 
as to the reasons which you gave to Mr. Licavoli? A. No, sir. 

Q. I understood that you answered several questions of mine a 
little bit ago to the effect that you told Mr. Licavoli all of your reasons, 
and that you testified on direct examination all of your reasons ? 

A. I think that Ihave. To the best of my recollection. | 

Q. This is first mentioned in your testimony, Mr. Louisell , of 
the reason for the alleged invalidity of the subpoena which you voiced to 
the process server, is that not true? A. I don't believe so. 

Q. You didn't testify to it on direct examination, did you, sir? 

A. If I were asked, I believe I did, and I think I did. 

MR. SHADYAC: If Your Honor please, I believe the record will 
show that we never asked him. 

THE COURT: Just a moment. You may not make Be remarks. 

188 One counsel may not make remarks during examination by oppos- 
ing counsel. | 
BY MR. HITZ: | 

Q. Mr. Louisell, it was your intention to and you did give advice 
to Mr. Licavoli against compliance with this subpoena long before Mr. 
Salinger called you, isn't that true? And attempted to give a different 
return date, as you say, to the subpoena? A. He wanted to change the 
subpoena. | 

THE COURT: You are not answering the question. mopar you 
read the question, Mrs. Byrholdt. 

(Whereupon, the reporter read the last question.) 

THE WITNESS: The answer is no. 

BY MR. HITZ: 

Q. Mr. Louisell, I have a little trouble understanding you, Is it 

not true that you told the process server, ''You have no right to serve 
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that subpoena here," or words to that effect, hours before you heard 
from Mr. Salinger on this subpoena at all? A. I think that's true. 

Q. Until my latter questioning here this morning, the only reasons 
which you said that you communicated to Mr. Licavoli against compliance 
with this subpoena had to do with what you say were Mr. Salinger's 
efforts to change the subpoena? A. No, sir; I think you will find that I 
said that I immediately objected to the manner in which it was served. 

189 Q. Oh, yes, but that is the very part of my cross-examination 
that Iam referring to. You didn't testify to that on direct, did you? 
A. I don't remember whether I did or not. 

Q. And you didn't testify to that when I asked you if you now were 
giving and had given all the reasons that you gave to Mr. Licavoli, did 
you? A. Iam certain that I did tell you in response to your question 
that I objected, amongst other reasons, because of the manner in which 
the subpoena was served. 

Q. But, Mr. Louisell, that was after I had asked you the question 
whether or not you have already testified to all of the reasons. You said 
then you had, and I brought out the new matter, is that not true? A. I 
don’t believe so, Mr. Hitz. 

Q. Mr. Louisell, is it not a fact that Mr. Salinger told you in the 
1:00 o'clock conversation on the 28th of July that he would waive the 
forthwith feature of the subpoena, provided that Mr. Licavoli would 
appear before the committee on the 31st of July, is that not what Mr. 
Salinger said? A. I would say definitely not. 

* ' * * 
190 PIERRE SALINGER 
called as a rebuttal witness for the Government, having been previously 
sworn, resumed'the witness stand, and further testified, as follows: 
DIRECT EXAMINATION 
BY MR. HITZ: 

Q. Mr. Salinger, in the second 'phone conversation you had with 

Mr. Louisell, on the 28th of July, did you tell him that it was your desire 


to modify the subpoena so that the place of appearance by Mr. Licavoli 
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would be, not Room 101 of the committee, but the caucus or hearing 


room of the committee? A. I did not. 

Q. Did you tell Mr. Louisell that it was the desire, it was your 
desire to have Mr. Licavoli informed that he should appear in Washing- 
ton at the rooms of the committee in order to have a staff interview 
to see whether or not Mr. Licavoli was possessed of information which 

191 would be of interest to the committee ? | 

MR, SHADYAC: If Your Honor please, we would like fe object to 
this rebuttal evidence. It is not new evidence for rebuttal, The witness 
has already been on the stand, and -- | 

THE COURT: I think that this is proper rebuttal. Onjection over- 
ruled. 

THE WITNESS: I did not. 

BY MR, HITZ: 

Q. Mr. Salinger, did you tell Mr. Louisell on the 28th of July that 
Mr. Licavoli need not respond to the forthwith demand of the subpoena 
or that you waived it; or did you tell him that you waived a provided 
Mr. Licavoli would appear on another day ? 

MR, SHADYAC: If Your Honor please, this was certainly covered 
in direct examination. 

THE COURT: Yes, I know; but this rebuttal is directed precisely 
to what Mr. Louisell says the witness said to him, so I think that it is 
proper to question along this line. : 

BY MR, HITZ: 

Q. Do you have in mind the question? A. Ido. I told Mr. Louisell 
that I was empowered to waive the subpoena which had been issued for 
Mr. Licavoli, provided Mr. Licavoli would appear in Washington on the 
morning of July 31st. | 

Q. Waive the subpoena? A. Waive the forthwith appearance 

192 called for by the subpoena if he would appear on July 31st. 

Q. Mr. Salinger, before you told Mr. Louisell -- by the way, let 
me go back a little further: When you called Mr. Louisell at 1:00 o'clock 
on the 28th of July, did you tell him why you were calling him? A. I did. 
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MR. SHADYAC: If Your Honor please, I haven't got a chance to 
get up from here -- I do not think this is a proper matter for rebuttal. 
The witness was on the stand. All this information could have been 
elicited from him. 

THE COURT: Objection overruled. 

BY MR. HITZ: 

Q. Did you tell Mr. Louisell the purpose in your calling him at 
1:00 o'clock? A. I told him I was calling him as attorney for Mr. 
Licavoli. 

THE COURT: Speak up so that we can all hear you. 

THE WITNESS: I told him that I was calling him as the attorney 
for Mr. Licavoli. 

BY MR. HITZ: 

Q. Before you told Mr. Louisell that Mr. Licavoli could forego 
forthwith appearance if he would appear on the 31st, did Mr. Louisell 
protest to you the alleged invalidity of the subpoena or its service? 
(Brief pause.) Is my question clear to you? A. The question is clear. 

193 The conversation was, I would say, almost side by side. In other 
words, I called to tell him of the day for Mr. Licavoli's appearance in 


Washington. At the same time he was protesting to me that the sub- 


poena was invalid, in his opinion. 

Q. Now, please answer this question yes, or no, if you can: 
When he first protested the alleged invalidity of that subpoena to you, in 
the 1:00 o'clock conversation, did he protest against the change from 
forthwith to the 31st? 

MR. SHADYAC: Objection, Your Honor, -- 

THE WITNESS: No. 

MR. SHADYAC: -- this witness has answered all of these ques- 
tions. 

THE COURT: Objection overruled. 

MR, SHADYAC: I think, Your Honor, what he is trying to do is 
to go over the same grounds he has, 
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THE COURT: I understand your objection. I think that this is 

proper rebuttal. | 
BY MR, HITZ: 

Q. Give your answer again, please, sir? A. No, he did not. 

Q. Did he protest against the validity of the subpoena or its serv- 
ice on some other grounds than your information that the 31st would be 
compliance with the forthwith provisions? A. He did. : 

194 Q. In that protest, did he state that that alleged invalidity , in his 
mind, had to do with the subpoena or the service of the subpoena ? 

A. The service of the subpoena. | 

Q. Answer this question yes or no only: Did he elaborate at all 

on that reason? A. He did. | 
* * * * i * 

198 Q. Mr. Salinger, Iam going to ask you a question how, and I 
would like for you to pause long enough after I ask it in order to give 
defense counsel an opportunity to object if he cares to do so. 

199 In the conversation that you had with Mr. Louisell at 1:00 o'clock 
on the 28th of July, and prior to the time in the conversation in which 
you stated, in effect, that the forthwith provisions of the subpoena would 
be foregone by you on orders from the committee, provided Mr. Licavoli 
would agree to appear on the 31st, prior to that time in that conversation, 
did Mr. Louisell voice to you objections to the service of that subpoena 
upon Mr. Licavoli earlier that day, under the circumstances in which it 
was served in the court house, wholly apart from and omitting any 
reference in that protest and objection, any reference to the content of 


the subpoena? Now, do you understand my question? A, I do. 


Q. I hear no objection from defense counsel. Would you please 
answer it? A. He did. 


Q. He did or he did not? A. He did. 

Q. And lest there be no possible misunderstanding, was that 
before you said anything about the forthwith compliance with the sub- 
poena and the compliance with the subpoena on the 31st in its stead? 
Do you understand that question? A. Ido. I believe it was. 
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Q. Is it your best recollection that it was? A. It is. 
* * * * * 
201 MR, HITZ: I don't have any, but I have a question that I would 
like to ask the Court as to its intended instructions, and that is, does 
202 the Court ‘intend to charge the jury that the subpoena was valid? 

THE COURT: Yes. That is a question of law. 

MR. HITZ: I think so. That the service of the original document 
was valid? 

THE COURT: Yes, that that service was valid. I will put it this 
way. That service in the court house was valid. 

MR. HITZ: Yes. And, thirdly, that the requirement of the statute 
and the indictment, that the witness be summoned -- I use that word 
instead of the word "subpoenaed" -- is met by the subpoena that was 
served upon him in the fashion that it was served? 

THE COURT: Oh, yes. 

MR. HITZ: And with the change, or, rather, with the specification 


of appearance on the 31st, instead of forthwith, conveyed orally as it 


was? 

THE COURT: Iam going to take the position that I did in my 
decision on the motion at the close of the Government's case, that the 
subpoena was neither waived nor modified -- 

MR. HITZ: Yes. 

THE COURT: But that it was interpreted to mean that appearance 
on the 31st would be sufficient compliance with the term "forthwith," 
because, after all, the term "forthwith" is subject, in a sense, to con- 
struction. 

203 MR. HITZ: Yes. 

THE COURT: What is forthwith if a person is across the street 
from the place where a subpoena is served is entirely different from 
what it is if a person is eight or nine hundred miles away. 

MR. HITZ: And that, as thus interpreted, it was a valid summons 
to appear ? 

THE COURT: Oh, yes, yes. 
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MR. HITZ: In other words, the jury will have no question as to 
the validity of the subpoena to decide. 
THE COURT: No,Iam not going to leave any question as to the 


validity of the subpoena or the validity of the service for the jury. 
MR. HITZ: And next, it is not for them to decide whether or not 
the committee had a right to call the witness. That it did have a right 


to call and a reason to call him. 
THE COURT: Yes, I shall so rule. 
* * * * ; * 
204 THE COURT: I believe, Mr. Shadyac, you said that you had some 
requested instructions ? 

MR.SHADYAC: Yes,I have. Just for the purpose of the record, 
I would like to renew the motion for judgment of acquittal, 

THE COURT: Motion denied. | 

MR. SHADYAC: Sir, these are not very long. You can just whip 
right through them. Iam sure that you have your own instruction on 
reasonable doubt. 

THE COURT: Iam going to deny Number 1, because I charge on 
presumption of innocence in a different way. It is not necessary, you 
know, to submit requested instructions on general principles. That is 
only burdensome, an unnecessary burden on the Court as fe as on 
counsel, | 

MR. SHADYAC: All right, sir. I just wanted to make sure. 

THE COURT: I will grant Number 2. 

MR. SHADYAC: Number three is just a statement that the indict- 

205 ment is not evidence. 

THE COURT: I will deny Number 3. I cover that pon in my own 
phraseology. 

MR. SHADYAC: Number 4 is an instruction on the fact that he 
did not take the stand. 

THE COURT: Iam not going to instruct as to Number 4. Icannot 
instruct any human being not to have impressions, because that is 


psychologically impossible. Of course, you are entitled to an instruction 


98 


to the effect that no adverse inference is to be drawn from the defend- 
ant's failure to take the stand, and I shall be glad to give such an 
instruction. That includes the fact that the defendant has a right to 
testify or not to'testify, that that is his option, but I don't couple it with 
a presumption of innocence. 

I want to say this: As I mentioned to you before, I have not had 
the pleasure of having you before me on any prior occasion that I can 
recall. 

MR. SHADYAC: That is right, sir. 

THE COURT: Many experienced lawyers in this Court affirma- 
tively request the Court not to give that instruction, because they say, 
"Well, you are only pointing out to the jury what they might forget." 
However, if you want that instruction given, you are entitled to it. 

MR. SHADYAC: Your Honor, I would like the instruction we have 

206 requested in Number 4, if possible, in direct quotation. 

THE COURT: You are never entitled to any instruction in coun- 
sel's language. 

MR. SHADYAC: No, sir. 

THE COURT: If you want me to give an instruction that no un- 
favorable inference is to be drawn from the defendant's failure to take 
the stand, I shall give it. Do you? 

MR. SHADYAC: No, sir. No, sir. 

THE COURT: Then do you withdraw Number 4? 

MR. SHADYAC: I withdraw Number 4, yes, sir. Number 5 is an 
instruction from the Fields case, defining "willfully." 

THE COURT: I will grant Number 5 in substance, but I will 
cover it in my own phraseology. 

MR. SHADYAC: Number 6, Your Honor, is advice of counsel. 

THE COURT: What? 

MR. SHADYAC: Number 6 is advice of counsel. 

THE COURT: Number 6 is denied. 

MR. HITZ: I don't understand how the Townsend case can proper- 


ly be cited for Instruction Number 6. 
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THE COURT: Are you citing the Townsend case? — 

MR. SHADYAC: Yes, sir; lam. Iam citing the dicta in the 
Townsend case, followed up by the Spear case. 

207 THE COURT: It was held by the Supreme Court in the Sinclair 
case, a case decided many years ago, that advice of counsel is no 
defense. 

MR. SHADYAC: If Your Honor please, -- 

MR. HITZ: No excuse. 

THE COURT: In that case, one of the leaders of the New York 
trial bar of his day, Martin Littleton, advised Harry Sinclair not to 
comply with a subpoena, a Congressional subpoena. Littleton was a 
very able lawyer, -- | 

MR. SHADYAC: I have heard of him. 

THE COURT: -- but a bit on the cantankerous side. Harry 
Sinclair thought that he was being advised by the leading lawyer of his 
day, in fact, a famous lawyer, and so he said, "All right, I won't go and 
testify." Martin Littleton saw his client get six months i following 
his advice. ! 

MR. SHADYAC: If Your Honor please, we feel that the Sinclair 
case is not controlling here. As I recall the Sinclair case, Your Honor, 
it was a case for refusal to testify -- he appeared and refused to testify. 

THE COURT: Iknow, but it isthe same thing. __ 

MR. SHADYAC: If Your Honor please, we feel that there is a big 
difference between making default, because the statute requires "will- 


fully" makes default, whereas in refusing to answer, theré is no element 


of willfullness, Your Honor. 
208 THE COURT: Well, I convicted Gurenwald, though 4 it was clear 

enough that he was acting on ill-advised advice of foolish counsel, but 
I took that into consideration in imposing sentence. I would not be in- 
clined to impose a severe sentence on a person following legal advice. 
Of course, there is another reason here -- | 

MR. SHADYAC: Pardon me, sir? 

THE COURT: There is another reason why I will deny Number 6, 
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because the defendant not having taken the witness stand, we don't know 
whether he relied on advice of counsel. We have evidence that counsel 
gave him advice. We have no evidence that the defendant relied on that 
advice. But, in any event, advice of counsel is no defense. 

And the same ruling applies to -- 

MR. SHADYAC: Number 7, I believe, Your Honor. 

THE COURT: -- to Number 7, 

MR. SHADYAC: Number 8 will probably be the same. 

THE COURT: Number 8 is denied. Iam going to deny Number 9, 
because to me the subpoena was perfectly clear, and Iam going to so 
rule. 

MR. SHADYAC: Number 10 is just as to the credibility of wit- 
nesses, Your Honor. 

THE COURT: Well, Iam going to deny Number 10, but I shall 

209 instruct the jury on the subject in my own phraseology. 

MR, SHADYAC: Right, sir. 

THE COURT: I will deny Number 11, because I rule that that is 
a question of law and not a question of fact. 

* * * * * 
214 MR. HITZ: May it please the Court and members of the jury, as 
I indicated at the commencement of this trial, the facts of the issues 
that you will have to decide after Judge Holtzoff charges you the law in 


the case are very simple issues, and we are now at that point where the 


215 Government summarizes the testimony and indicates what I 


believe the Judge will charge you, so that you may have in mind what 
your fact decisions will be. And these will be the only decisions for you 
to make. 

The indictment here, which brings the defendant Licavoli before 
you and before the Court on this criminal charge, is not evidence in the 
case. It is just the framework upon which the law and the evidence is 
submitted to you. There are certain elements of this offense which 
are charged in the indictment, and some of those are ones for your 
decision, and some for Judge Holtzoff's decision. 
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I can tell you that there was this Select Senate Committee which 
had the duty of investigating and recommending legislation, if it saw fit, 
in the field of improper activities in the labor or management field. It 
was commonly called the McClellan Special Labor Committee. 

Certain of the activities of Mr. Licavoli had come to the attention 
of the committee, and they desired to have him testify. | 

Judge Holtzoff will tell you that they had a right to seek his testi- 
mony, and that they had a right to subpoena him to come to Washington 
and give that testimony. | 

Judge Holtzoff will further tell you that the subpoena that was 
served upon him in the court house, or wherever it was served in 

216 Detroit , to appear in Washington at the committee's staff offices 
forthwith was a proper summons to appear. It doesn't have to be a 
subpoena; it has to be merely a summons, that is, a direction to come. 
And that is the way it is alleged in the indictment. 

Judge Holtzoff has determined and will tell you, as a matter of 
law, that this was a proper summons for him to appear, and that the 
communications that were had between Mr. Salinger, representing the 
committee out in Detroit, and Mr. Louisell, known to Mr. Salinger to 
have been and then to be the counsel for Mr. Licavoli, -- Mr. Salinger 
told him, told Mr. Louisell that it would be sufficient compliance with 
the subpoena to appear forthwith, served on the 28th day of July at 
about 10:40 in the morning, if Mr. Licavoli agreed to come to Washing- 
ton on the 31st, and appear at the staff offices on that day in Washington. 

Mr. Salinger testified that he heard that there was some dispute 
as to the place where the service of the subpoena was made, and he got 
instructions from Washington, and it was then that he learned that Mr. 
Licavoli or Mr. Louisell. or nobody for Mr. Licavoli, had been in touch 
with the Washington Staff offices in compliance with the request that 


was contained on the bottom of the subpoena. 


Now, although this was a subpoena to appear forthwith in Wash- 


ington, which means without unreasonable delay, the possibly difficult 


217 requirements for the witness were to be considered in the event 
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that any request was made, evidently because of the request at the 
bottom, that is, "it is requested that you telephonically contact Mr. 
Robert F. Kennedy at Washington, D. C.," giving the 'phone and exten- 
sion, "for further instructions." I believe that that was for the benefit 
of the witness, so that it would perhaps occasion him to come at a time 
when there would be the very least delay for him in attending the hear- 
ings in Washington, and also to give an opportunity at the last minute to 
tell Mr. Licavoli when it was most likely that he could be heard in these 
hearings in Washington. 

It was, as Judge Holtzoff has already stated, in ruling upon one of 
the defense motions here, it was undoubtedly for the benefit of the wit- 
ness and of the committee that the witness should get in touch with the 
committee and get the latest instructions with respect to compliance 
with this demand to appear. 

And when that request had not been taken advantage of or had not 
been heeded by Mr. Licavoli, and when Mr. Salinger in Detroit heard 
that from Washington at about 1:00 o'clock p.m., of the same day, he 
called the attorney, Mr. Louisell. And before going into when com- 
pliance could be made by Mr. Licavoli in answer to the forthwith demand, 
before that took place in that first conversation, you will recall that Mr. 

218 Salinger said that Mr. Louisell protested the validity, the legality 
of the service of the subpoena. And, after that protest was made, Mr. 
Salinger told him that he thought that the subpoena was perfectly valid 
and that it was perfectly proper service upon Mr. Licavoli, it was then 
that Mr. Salinger informed Mr. Louisell that it would be sufficient com- 
pliance with the subpoena if Mr. Licavoli came down on the 31st, three 
days hence, less than three days -- about two and a half days. And Mr. 
Salinger told Mr. Louisell to inform Mr. Licavoli to that effect. 

Then, because of the protest that was made in that telephone con- 
versation with respect to the subpoena by Mr. Louisell, Mr. Salinger 
said that he again contacted Washington, and he was informed by Wash- 


ington that they thought that this was a perfectly proper subpoena, that 


the service of it was properly valid, and that Mr. Licavoli would have 
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to come to Washington on the 31st, or possibly subject himself to con- 
tempt of Congress proceedings, which, indeed, is just what happened 


and why we are here today. 


Mr. Salinger said on the witness stand that he told Mr. Louisell 


that. I believe that would have been -- Iam sure it was now in the 
7:00 o'clock conversation that evening -- that Mr. Salinger had with 
Mr. Louisell at his home on the same evening. 

Now, as I have indicated, Judge Holtzoff will tell you that this was 

219 a perfectly valid and binding summons to appear in Washington on 

the 31st, and that, therefore, it was the duty, under penalty of this very 
prosecution, it was the duty of Mr. Licavoli to respond to it on the 31st. 

Now, you have heard much -- and of course, he didn't respond, 
and there is no question about that. | 

The question for you to determine, in the light of much of the 
testimony, but not all of it, and the principal question here, because 
other things are conceded -- the fact of the service of this paper which 
Judge Holtzoff will tell you is a valid summons, the fact of the service 
is not disputed; the fact that Mr. Licavoli didn't appear at the proper 
time, that is, the 31st, is not disputed -- they contend in this connection 
that Mr. Licavoli did not appear for a reason which they say is justifica- 
tion, namely, the advice of Mr. Louisell that the subpoena was not a 
valid summons to appear. | 

Now, Judge Holtzoff will inform you, in fact he will direct you, 
that even though Mr. Licavoli may have -- and we don't know that he did, 
even though he may have acted under the advice of counsel, that is, 
chose not to appear because his counsel told him he didn't have to ap- 
pear on the 31st, that that is no excuse in this prosecution for Mr. 
Licavoli not to have come to Washington on the appointed day. In other 
words, advice of counsel, even though honestly taken, is not a defense 

220 to this charge. 

Much testimony was given by Mr. Louisell, not only to justify the 
advice that he gave, but to attempt to show that Mr. Licavoli accepted 
that advice. Actually, the only importance of that testimony of Mr. 
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Louisell to you as jurors is as to any fact matter, and that is the only 
type of matter that you are to decide, and that is whether or not, having 
received a subpoena to appear forthwith, Mr. Licavoli received word, 
got the message, that it would be sufficient compliance so far as the 
committee was concerned if he came on the 31st. And that is the only 


effect, that is the only consideration that you should give to Mr. 
Louisell’s testimony with regard to all of his advice and everything else 
that he had to say. Did Mr. Licavoli get the word to appear on the 31st? 


And to say again, the reason for that, being the only consideration that 
you should give to Mr. Louisell's testimony, or anyone else's, with 
respect to the service of the subpoena or the change -- not the change, 
but in the elucidation -- it would be acceptable to appear on the 31st. 
And the reason why that is the only thing for you to consider in that con- 
sideration, I say it again, Judge Holtzoff will tell you that advice of 
counsel is not a defense. 

Mr. Licavoli need not have attempted to defraud the committee, 
to have been contemptuous, in the ordinary sense, of the committee, and 
he may well have, although there is no evidence to that effect, he may 

221 well have relied on Mr. Louisell's advice, but it makes no differ- 
ence as long as it was his intention not to come to Washington, and as 
long as he was not disabled from coming to Washington, that is, he was 
not ill or prevented by transportation problems in getting here. If he 
decided not to go'on, even on Mr. Louisell's mistaken advice, and it was 
mistaken advice, or else this case wouldn't have come to the point 
where you are going to be asked to decide it. 

I say again that the fact issues are very narrow, and you are to 
determine only whether the paper was served, whether Mr. Licavoli 
got the word that the 31st day of July would be okay. Of course, he did. 
That is the very basis, although there is dispute, but that is the basis of 
Mr. Louisell's testimony, that the agent ''monkeyed up" this subpoena 
by attempting to change the date, and, therefore, you, Mr. Licavoli, 
need not appear. That was his advice, but in the giving of it, he neces- 
sarily told Licavoli that compliance on the 31st would be sufficient on 
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this subpoena. This is the reason why this testimony was permitted in 
your presence, I submit, and the only reason for you to consider it 
and the only fact matter you should glean from it: Did Mr. Licavoli 
get word, and having gotten word -- it makes no difference whether he 
decided not to come on Mr. Louisell's advice or whether he decided it 
on his own initiative -- he didn't come. That fact is not disputed. We 
222 have no suggestion here that there was any inability of Licavoli 

to comply, either for personal reasons, health reasons, or transporta- 
tion reasons. | 

If you find that that is the evidence in the case and do so beyond 
a reasonable doubt, then your verdict should be one of guilty. 

Thank you. | 

THE COURT: Mr. Shadyac. 

MR. SHADYAC: May we approach the bench? 

THE COURT: Yes, indeed. 

(AT THE BENCH:) 

MR. SHADYAC: Your Honor, I would like a mien in connection 
with my argument: Am I to understand that I cannot argue in connection 
with the advice of counsel ? 

THE COURT: You have a perfect right to argue anything that is 
in the record. Yes, indeed. Iam going to instruct the jury, however, 
that advice of counsel is no defense. I never censor arguments of 


counsel provided they do not refer to matters that are not in the record 


and provided that they do not say anything inflammatory. They may be 


wrong on their law; they may be illogical. 

MR. SHADYAC: Thank you, Your Honor. 
THE COURT: You may proceed. 
MR. SHADYAC: Thank you very much. 

(COUNSEL HAVING RETURNED TO TRIAL TABLES:) 
THE COURT: You may proceed. | 
MR. SHADYAC: Thank you very much. 
Ladies and gentlemen of the jury, I only have one opportunity to 


address you. Government counsel has had the opportunity to open, and 
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he will have the opportunity to rebut. Defense counsel has only one 
opportunity to address you with their statement, as they see it. 

At the outset, I would like to thank you, each and every one. By 
the close attention you have paid to the case, I know that the case will 
be handled fairly in the jury room. 

If you will recall, my opening argument was very, very short. I 
asked you to bear in mind one word throughout the trial of this case. 
It is a word that you probably heard me use here several times, and I 
would like again to use it right now at the outset of my closing argu- 
ment. That word is "willfully." 

The indictment in this case, ladies and gentlemen of the jury, 
charges the defendant, Peter Licavoli, with having been summoned as 
a witness by authority of the United States Senate of the Congress to 
appear and to give testimony through its committee, and before this 
committee on July 31, 1959; and that on the said July 31,1959, the 
defendant did unlawfully fail and refuse so to appear, and thereby will- 
fully did make default. 

224 As Government counsel pointed out, His Honor will instruct you 
on the law. I believe that one of the instructions that His Honor will 


give to you is a definition of the word and the term "willfully ,"" meaning 


an intentional and a deliberate act on the part of the defendant. 

Now, you will recall the subpoena that has been admitted as Gov- 
ernment Exhibit No. 5. I want you to bear in mind the subpoena and 
the indictment. You have got to convict him of the indictment, what 
they charge him with -- the 31st day of July. 

The subpoena is a forthwith subpoena. Mr. Licavoli, like any 
other ordinary person, is bound by what is told him and what he is 
handed. He was handed a forthwith subpoena. By the Government evi- 
dence and by the evidence of Mr. Louisell, who was Mr. Licavoli's 
attorney, he was subsequently told, ''No, you don't have to go forthwith, 
maybe you've got to go on the 31st." But counsel told him, "You don't 
have to go on the 31st." 

The subpoena, on its face, says "forthwith." Down at the bottom 


107 


of the subpoena it says, ''You are requested to telephonically contact 


Mr. Robert F. Kennedy for further instructions.” 

Confusing, isn't it? It sure is. That's exactly the! situation -- 
confusing. What does a confused person do? What would you or I do 
in similar circumstances? We would go out and we would find an 

225 individual who is qualified and capable of determining and resolv- 
ing the issue, Willfulness, ladies and gentlemen, bear that in mind. 

Mr. Licavoli did just that. He went to Mr. Louisell. 

Now, ladies and gentlemen of the jury, it is your prerogative, and 
you are going to be instructed, that you have to determine the credibility 
of the witnesses. You are the triers of the facts of the case. You have 
to determine the credibility of the witnesses. And I ask you if you ever 
saw a more forthright individual than Mr. Louisell who is the attorney 
in this case? Here is an individual who knows, maybe, that he gave 
some bad advice -- possibly he did. He is the guy who should be on the 
griddle, not Mr. Licavoli. | 

Here is a reasonable man. He is confused. Thoroughly confused. 
And he goes to him for advice. And look what trouble Mr. Licavoli is 
in based on that advice. Willfulness, ladies and gentlemen of the jury. 
An intentional act? A deliberate act? I don't think so. I don't think so. 
An act of a confused individual? Yes. But an act of willfulness ? No. 

Ladies and gentlemen of the jury, if the committee wanted Mr. 
Licavoli, they knew if they had some difficulty -- they knew if there was 
going to be difficulty having him there -- all they had to do was re- 
subpoena him on the 31st -- and without question we sa have this 
question before us that we have now. | 

226 They could have resubpoenaed him. Did they? No. They didn't 
resubpoena him. They didn't want him there. They didn’ t want him 
there. An attempt was made by counsel to contact these individuals. 

I think that the evidence from Mr. Louisell is that on the 4th, 5th, 6th, 
they attempted to contact them -- this is uncontradicted cs he attempted 
to contact these people -- never got word -- finally got through on the 
7th and talked, I believe to a Mr. Tierney on the committee, who said, 
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"Tl will take it up with the committee right away," and he said, "I will let 


you know."" Did he hear from him? No. 

So, on the 8th, what does he do again? He again calls them. And 
he talks to another guy this time, after he is unable to reach Tierney, 
he talked to a Mr, Allderman. Mr. Allderman gives him the same 
malarkey -- "I'll take it up with the committee, and I'll let you know." 

THE COURT: Mr. Shadyac, I wouldn't use that type of language. 

MR.SHADYAC: Yes, Your Honor; I'm sorry. Strike the word, 
"malarkey." 

He gives the same instructions to Mr. Louisell -- "I'll take it up 
with the committee, and I'll let you know." Does he let him know? 
Comes the 9th. He hasn't heard a word. And then we start off in this 
long exchange of correspondence. 

227 What is Mr. Licavoli doing all this time? This poor guy is relying 
on counsel, Willful act? No, ladies and gentlemen of the jury. Con- 
fused? Honest mistake? Inadvertence? Yes. Willful, deliberate, 
intentional act? No. 

Ladies and gentlemen of the jury, maybe somebody should be here 
on trial. Maybe some punishment should be forthcoming, but this indi- 
vidual? To be punished? No. I think the punishment lies -- and it 
already lies -- with the individual who maybe gave some erroneous ad- 
vice to an individual who was thoroughly confused and misled. 

All I ask you to bear in mind when you go into that jury room is 
willfulness. Willfulness. Bear in mind the subpoena, the language of 
the subpoena -- "forthwith," ''telephonically contact." Then he says -- 
the attorney has already said that he told him he didn't have to go forth- 
with, he would have, he might have to go on the 31st -- then he definitely 
advised him he wouldn't have to go on the 31st. This guy did everything 
he possibly could. 

You heard|Mr. Louisell say on the stand that Mr. Licavoli told 
him he was ready to go. What more did the man have to do? Bear in 
mind willfulness, and there is no doubt in your mind that the Government 
has not established beyond a reasonable doubt their case -- and they 
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must do so beyond a reasonable doubt -- and the Court will instruct you 

228 on what reasonable doubt means. Bear in mind willfulness. 
Counsel's inadvertence? Yes. Honest mistake? Yes. Willfulness -- 
willful, deliberate, intentional act? No. : 

Ladies and gentlemen of the jury, I hope that after you consider 
all the evidence, you will return, as I think you will, a verdict of not 
guilty for Mr. Licavoli on the charge. : 

Thank you very much. 

* * * * * 

230 Wednesday , March 30, 1960 

* * * * | * 

231 HOLTZOFF, J.: Ladies and gentlemen of the jury, the case 
before you is neither complicated nor complex. The issue presented is 
simple. The charge against the defendant is that in July 1958, he was 
served with a subpoena to appear and testify as a witness before a com- 
mittee of the United States Senate, known as the Select Committee on 
Improper Activities in the Labor or Management Field. Sometimes it 


is popularly known as the Senate Rackets Committee, or the McClellan 


Committee. 

It is further charged that, although he was properly and duly 
served with a subpoena, he failed to appear as required. This charge 
is technically known in the law as contempt of Congress. | 

It now becomes your duty to determine whether the defendant is 
guilty or not guilty of the offense with which he is charged. 

Before discussing the case in greater detail and the applicable 
law and some of the evidence, I want to remind you, as no doubt you 
have already learned and heard a number of times during your month of 
service as jurors, that it is my function and my duty to instruct the 
jury as to the law that governs the disposition of the case on trial. 

232 You, ladies and gentlemen of the jury, are bound and obligated to 
take the law from the Court and to follow the instructions of the Court 
as to the law. | 

The jury, however, decides the facts. You, ladies and gentlemen 
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of the jury, are the sole judges of the facts. 

In order to aid and assist the jury, and solely for that purpose, the 
Court has an additional function to perform, and that is to discuss and 
summarize the facts and the evidence and to comment on it to the extent 
to which the Court deems it desirable to do so. This, as I stateda 
moment ago, is done merely to aid and assist the jury; and the discussion 
of the Court as to the evidence and the facts and the Court's comments on 
the facts and the evidence are not binding on you. They are intended only 
to help you. The final decision of the facts is solely within your province. 
My instructions are binding on you only as concerns the law. 

I will commence my inStructions on the law with a summary of a 
few general principles applicable to all criminal cases. No doubt those 
of you who have had occasion to sit in criminal cases during the past 
month have heard these principles summarized before, but it is my duty, 
even at the risk of wearisome repetition, to bring them to the attention 
of the jury in every individual case. 

First, the fact that a defendant has been indicted and charged with 

a crime is not to be taken in itself as an indication of guilt, be- 
cause the indictment is merely the procedure and the machinery by which 
a defendant is brought before the Court and is placed on trial. 

Second, every defendant in a criminal case is presumed to be in- 
nocent, and this presumption of innocence attaches to him throughout the 
trial. 

Third, the burden of proof is on the Government to prove the de- 
fendant's guilt beyond a reasonable doubt. Unless the Government sus- 
tains this burden and proves beyond a reasonable doubt that the defendant 
has committed every element of the offense charged, the jury must find 
him not guilty. I repeat, the burden is on the Government to prove the 
defendant's guilt beyond a reasonable doubt. 

But what is proof beyond a reasonable doubt? Proof beyond a 
reasonable doubt does not mean proof beyond all doubt whatsoever. It 


means proof to a moral certainty, and not necessarily proof to an 


absolute or mathematical certainty. By reasonable doubt, as its very 
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name implies, is meant a doubt based on reason, and not just some 
whimsical speculation or some capricious conjecture. A reasonable 
doubt may be defined as a doubt arising from the evidence, or from a 
lack of evidence, after consideration of all the evidence. ‘It is not a 
vague, speculative, imaginary something, but such a doubt as would 
cause reasonable men to hesitate to act upon the evidence in matters of 

importance to themselves. Proof beyond a reasonable doubt may 
be defined as such proof as will result in an abiding conviction of the de- 
fendant's guilt on your part, such a conviction as you would be willing to 
act upon in the more weighty and important matters relating to your own 


affairs. 


In determining whether the charge against the defendant has been 


established, you will consider and weigh the testimony of all the witnesses 
who have testified before you, the documentary evidence, as well as all 
the circumstances concerning which the testimony has been introduced. 
Frequently circumstances cast an illuminating light on oral testimony. 
You are the sole judges of the credibility of the witnesses. That is, 
it is for you and for you alone to determine whether to believe any witness 
the extent to which any witness should be credited, and the weight to be 
attached to the testimony of any witness. | 
In reaching a conclusion as to the credibility of any witness, and 
in weighing the testimony of any witness, you have a right to consider 
any matter that may appear to you to have a bearing on the subject. For 
example, you have a right to consider the attitude and the demeanor of 
the witnesses on the witness stand, the witness's manner of testifying, 
whether the witness impresses you as a truth telling individual, whether 
the witness bears any relation to the defendant or to anyone else con- 
nected with this case, whether the witness has any motive for not telling 
the truth, whether the witness has any interest in the outcome of this 
case. If you find that any witness willfully testified falsely as to any 
material fact concerning which the witness could not have reasonably 
been mistaken, you are then at liberty, if you deem it wise to do so, to 
disregard the entire testimony of that witness or any part of that witness's 


testimony. 
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This brings me to a more intensive consideration of the issues 
involved in this case. 

It is part of our Constitutional system that the Congress has the 
power to conduct investigations in order to secure information that the 
Congress needs in connection with the enactment of legislation. Such 
investigations may be conducted by the Congress, and generally are, 
through its committees. And Congress has the power to appoint com- 
mittees to conduct investigations, and may confer upon them the power 
to subpoena witnesses and to take testimony. 

The statute that governs the disposition of this case reads, in part, 
as follows, -- andI shall read to you those portions of the statute that 
are pertinent and germane to this case -- and I quote: 

"Every person who having been summoned as a witness 

by the authority of either House of Congress, to give testimony 

* * * willfully makes default, * * * shall be deemed guilty 

of a misdemeanor * * *," 

Failure to appear before a committee or a sudcommittee in re- 
sponse to a subpoena or summons is a default within the meaning of the 
statue. In order to be punishable, however, the default must be willful. 
By the term "willful" is meant merely that a default must be deliberate 
and intentional and that it was not inadvertent or accidental. The word 
"willful" may also mean conduct marked by careless disregard of or 
plain indifference to the requirements of the law. The word "willful" 
does not mean that the failure or refusal to comply with the subpoena 
must necessarily be for an evil or a bad purpose or must be dishonest or 
in bad faith. The reason or the purpose of the failure to comply or re- 
fusal to comply is immaterial, so long as the failure and refusal was 
intentional and deliberate and was not a mere inadvertence or an ac- 
cident. 


Willfulness ordinarily cannot be proven directly. It is impossible 


to fathom the operations of the human mind. There is no X-ray machine 


that can photograph what is going on in the brain of another person. 


Willfulness, therefore, may be and generally is inferred from circum- 
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stances. Willfulness may be deduced from a person's conduct; from the 
things that he does, the things that he says, as well as from the surround- 
ing circumstances. This is peculiarly a matter for the jury ito determine. 

The elements of the offense that must be established are as follows, 
and there are four of them: | 

First, that the Committee of Congress was duly created and was 
authorized to subpoena witnesses. | 

Two, that a valid subpoena was issued by the committee which was 
directed to the defendant. | 

Three, that this subpoena was properly served on the defendant. 
Four, that the defendant willfully failed to appear pursuant to the 
subpoena. | 


Now, let me go back and discuss the law and the evidence applicable 


to each of these four elements separately. 

First, it must be established that the Committee of Congress in 
question was duly created and was authorized to subpoena witnesses. 

There was introduced in evidence by the Government Senate Resolu- 
tion 74, adopted on January 30, 1957, establishing a Select Committee 
which was authorized and directed to conduct an investigation and study 
of the extent to which criminal or other improper practices or activities 
are or have been engaged in the field of labor-management relations, or 
in groups or organization of employees or employers to the detriment 
of the interest of the public, and to determine whether any changes are 

required in the laws of the United States in order to protect such 
interests against the occurrences of such practices or activities. It was 
further provided that the Select Committee should consist of! eight members, 
to be appointed by the Vice President. | 

The resolution further authorized the Select Committee, among 
other things, to hold hearings, and to require by subpoena, or otherwise. 
the attendance of witnesses and production of correspondence, books, 
papers and documents, administer oaths and take testimony, 

The resolutions were also introduced in evidence by which the life 
of the committee was extended from time to time, so that it was in active 
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existence until July 1958, when the offense charged in the indictment is 
alleged to have taken place. 
So I ruled, as a matter of law, and you are so instructed, that the 


Committee of the Senate in question was duly created, was in existence 


in July 1958, and was authorized to subpoena witnesses, administer oaths 


and take testimony. 

The second element that must be established was that a valid sub- 
poena was issued by the committee directed to the defendant. The sub- 
poena was introduced in evidence, and it reads: 

"To: Peter Licavoli, Detroit, Michigan. 
"Pursuant to lawful authority, you are hereby commanded 

to appear before the Senate Select Committee on Improper 

Activities in the Labor or Management Field of the Senate of 

the United States forthwith, at their Committee Room, 101 

Senate Office Building, Washington, D. C., then and there 

to testify what you may know relative to the subject matters 

under consideration by said Committee." 

I ruled, as a matter of law, that this is a valid subpoena, and you 
are so instructed, ladies and gentlemen of the jury. Room 101 of the 
Senate Office Building, according to the testimony, was the office of the 
committee at which the witnesses appeared, had their names recorded, 
and from which they were escorted to the hearing room to give testimony 
when their turn to testify was reached. 

The third element that must be established is that this subpoena 
was properly served on the defendant. 

The testimony shows that this subpoena was served on the defend- 
ant on the morning of July 28, while he was in the Federal Court House 
in Detroit, Michigan. 

I ruled, as a matter of law, and you are so instructed, ladies and 
gentlemen of the jury, that such service -- and it is not disputed, be- 
cause one of the defense witnesses testified that such service was made 
-- that this service was valid. Apparently, the lawyer for the defendant 

attempted to question the right to serve the subpoena in the Federal 
Court House. 
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I instruct you, as a matter of law, ladies and gentlemen, that, ac- 
cording to Federal law, service of a subpoena in the Federal Court House 
is legal and proper. | 

The next element that must be established is that the defendant 
failed to appear in response to the subpoena. 

Evidence was introduced tending to show that he never appeared, 
either in Room 101 of the Senate Office Building or at the hearing room, 
when his name was called at the hearing on July 31. : 

Shortly after the subpoena was served on the defendant, an attempt 
was made by a representative of the committee, according to the evidence 
introduced by the Government, to notify the defendant that, although the 
subpoena directed his appearance forthwith, he would not be needed until 
July 31st, that is, three days later, so that he need not come until that 
morning. The evidence indicates that the representative of the committee 
attempted to so notify the defendant, first, by telephoning the gentleman 
who this representative thought was the defendant's counsel and who 
later appeared as the defendant's counsel, and, second, by telegraphing 
to the defendant; but the Western Union Telegraph Company, according 
to the evidence, returned the telegram, and evidence was introduced that 

the telegram was not accepted, Something has been said and urged 
by counsel about this attempt to waive the subpoena or cancel the sub- 
poena. ! 

I instruct you, as a matter of law, that this is not the case; that 
the subpoena was still outstanding, that it required the defendant to ap- 
pear forthwith, which meant that he had to take the next train to Washing - 


ton; but that, as a matter of accommodation to him, information was 


sought to be conveyed to him that if he appeared on July 31st, that would 


be sufficient compliance. 

The evidence further shows that, as the defendant did not appear, 
the committee recommended to the Senate that the defendant be cited for 
contempt, and that the Senate passed a resolution to this effect, and 
transmitted the matter to the United States Attorney for prosecution. 

There was some testimony introduced on behalf of the defendant to 
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the effect that when newspaper notices appeared to the effect that the de- 
fendant was cited for contempt, Mr. Joseph W. Louisell, as counsel for 
the defendant, communicated with the committee, and offered to arrange 
for the defendant’s appearance if voluntary appearance would avoid 
contest of the contempt proceedings. Evidence was further introduced 
that Senator McClellan, as Chairman of the Committee, telegraphed 
then, in response to Mr. Louisell, that the defendant chose to disobey 
the committee's subpoena, refused to appear, did not appear, and the 
committee voted to cite him for contempt; that "the resolution of 
contempt is now on the Senate Calendar. If Mr. Licavoli wishes now to 
appear voluntarily and testify, and so requests that he be permitted to do 
so, the Committee will advise you." 
In response, Mr. Louisell, after another exchange of telegrams, 
wrote to Senator McClellan, in which letter he stated, in part, as follows: 
" * * * T consulted with Mr. Licavoli and advised him that it 
was my considered legal opinion that a contempt citation pre- 
dicated upon the subpoena handed him on July 28, 1958 could 
not succeed. I further explained to Mr. Licavoli that none- 
theless, and especially in view of his present difficulties, if 
it were possible for him to avoid contempt citation by a 
voluntary appearance before the Committee, it would be my 
advice that he appear. 
"It was my intent, in that telegram, to make clear that 
Mr. Licavoli would appear voluntarily, upon reasonable 
notice given to me as his attorney, provided such voluntary 
appearance would preclude contempt proceedings predicated 
upon the subpoena handed Mr. Licavoli July 28." 
In other words, the defendant never, through his counsel, offered 


unconditionally to appear voluntarily; he offered to appear voluntarily on 


condition that the contempt proceedings be dropped. Naturally, a Con- 
gressional committee, any more than a Court, cannot bargain with people 
and accept conditions. 


A member of the bar, Mr. Louisell, was called as a witness in 
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behalf of the defendant, and he testified that he looked up the law, or 
thought he did, and advised the defendant that the subpoena was void, 
that it was not properly served, and that he, the defendant, did not have 
to obey it. | 

If such advice was given, the advice was wrong, as a matter of 
law, and I so instruct you. Even if this advice was given, and even if it 
was believed, and relied upon, -- and there is no proof to what extent it 
was believed or relied upon -- I instruct you, as a matter of law, that it 
is no defense. It is no defense to a criminal prosecution for the defend- 
ant to say, 'My lawyer advised me that I could do this." A mistaken 
view of the law does not excuse the defendant and is no defense. And 
even if the defendant acted on the advice of counsel, his action may still 
be regarded as willful if what he did was intentional and deliberate on 
his part. : 

Now, as I said to you at the opening of my remarks, my discussion 
of the evidence is only intended to help you. _It is not binding on you. 

Your recollection and your understanding of the evidence must pre- 
vail. My irstructions are binding on you only as concerning the law, 
and I have stated to you what the applicable principles of law are. 

It now becomes your duty to bring in a verdict either of guilty or 
not guilty, and as you, of course, are aware, your verdict must be 
reached by unanimous vote. | 

Are there any cbjections to the Court's instructions to the jury? 

MR. HITZ: No, Your Honor. | 

MR. SHADYAC: Yes, Your Honor. 

THE COURT: Counsel may come to the Bench. 

(AT THE BENCH:) 

MR, SHADYAC: I should like to object to the Court's failure to 
grant Defense Instruction Number 6, 7, 8, 9 and 11, I believe -- yes, 11, 
-- the instruction to which I am referring will be the waiver of the sub- 


poena. 


In addition, Your Honor, I should like to object to the part of the 


charge which ruled, as a matter of law, that the subpoena issued was 
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valid and that it was valid throughout the trial. This is in connection 
with your discussion of elements two and four, the validity of the sub- 
poena. It is our contention, Your Honor, that this was not a matter of 
law, and that this is a question of fact. 

THE COURT: Yes, you need not argue the point. 

MR. SHADYAC: Fine, sir. I would like to object, Your Honor, 
to the comment on the evidence that he never offered to appear voluntarily, 
and that such offer was only a conditional one, and that this is an improper 
comment on the evidence. 

I would like to object to the instruction that, as a matter of law, the 
reliance on Mr. Louisell was no matter of defense, and that the advice of 
counsel was not a defense. 

That is all, Your Honor. 

THE COURT: Very well. 

(COUNSEL HAVING RETURNED TO TRIAL TABLES.) 

* * * 

THE COURT: You may bring in the jury. 

(Whereupon, the jury returned to the courtroom.) 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict? 

THE FOREMAN: It has. 

THE DEPUTY CLERK: What say you as to the defendant, Peter 
Licavoli? 

THE FOREMAN: The jury has found the defendant, Peter Licavoli, 
guilty as charged. 

THE DEPUTY CLERK: Members of the jury, your foreman says 
that you find the defendant, Peter Licavoli, guilty as charged, and that 
is your verdict, so say you each and all? 

THE JURORS: Yes. 

THE COURT: Ladies and gentlemen of the jury, the Court wishes to 


thank you for the time and attention that you have given to this case. 


* * * * 


Washington, D. C. 
April 14, 1960. 

The above-captioned cause came on before the HONORABLE 
ALEXANDER HOLTZOFF, Judge, United States District Court for the 
District of Columbia, for sentencing. : 

* * * * 

THE COURT: * * * Peter Licavoli, it is the judgment of this 
Court that you be imprisoned in an institution to be designated by the At- 
torney General of the United States for a term of six months and that you 
be fined $1,000 and to stand committed until the fine is paid; the imprison- 
ment sentence will run consecutively to the sentence you are now serving 
and will commence at the expiration of the sentence imposed in Docket 
No. 35636 by the United States District Court for the Eastern District of 
Michigan. 


ba ‘ 
* * * * 


| Filed March 30, 1960] 
REQUESTS TO CHARGE 


The defendant requests this Honorable Court to charge the 


Jury herein as follows: 
Respectfully submitted, 
/s/ Richard C. Shadyac 
/s/ AlG. Nolan 
/s/ Joseph Lesh 


Defense Attorneys 


[ Filed March 30, 1960] 
Defense Instruction No. 5 
You are instructed that, before the Defendant can be found guilty, 
you must find that he unlawfully failed and refused to appear and thereby 


willfully did make default. The word "willfully" as used in this statute 


120 
means that the act must be deliberate and intentional. If you find that 
the Defendant made default through inadvertence or honest mistake, then 
you must acquit the Defendant. 


[Granted in substance] 


[ Filed March 30, 1960] 
Defense Instruction No. 6 
You are instructed that, if you find that the Defendant in good faith 
sought the advice of counsel as to what he might lawfully do and honestly 
followed such advice, relying upon it and believing it to be correct, then 
you are instructed that you must acquit the Defendant. 
[ Denied] 


[ Filed March 30, 1960 ] 
Defense Instruction No. 7 


You are instructed that, if you find that the Defendant in good faith 
sought the advice of counsel as to what he might lawfully do and honestly 
followed such advice, relying upon it and believing it to be correct, then 
you are instructed that this evidence must be considered in determining 
whether or not his failure to appear before the Committee was willful. 

[ Denied] 


[ Filed, March 30, 1960] 
Instruction No. 8 

You are instructed that where, as in this case, willful intent is an 
element of the offense, the good faith reliance on the erronious advice of 
counsel, to whom the Defendant has revealed all of the pertinent facts, 
does constitute a valid defense. In the instant case, you are instructed 
that, if you find that the Defendant relied in good faith on the advice of 
counsel in failing to appear before the Committee after he had revealed 
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all pertinent facts to the counsel, then you must find the Defendant not 
guilty. 


[ Denied] 


[ Filed March 30, 1960] [VERDICT] 

On this 30th day of March, 1960, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited on March 29th; whereupon the said 
jury after hearing the instructions of the Court, alternate jurors are dis- 
charged from further consideration in this case. The jury retires to 


consider their verdict. 


The jury returns into Court and upon their oath say that the defend- 


ant is guilty as charged. 
The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 
By direction of 


Alexander Holtzoft 
Presiding Judge — 


Criminal Court #4 
* ee OK 


[ Filed April, 1960] 
JUDGMENT AND COMMITMENT 

On this 14th day of April, 1960 came the attorney for the govern- 
ment and the defendant appeared in person and by his counsel, Richard 
Shadyac, Esquire 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of CONTEMPT OF THE 
UNITED STATES SENATE (Violation of Title 2 U.S.Code, : Sec. 192) 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 


cause to the contrary being shown or appearing to the Court, 
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IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Six (6) months and to pay a fine of $1000.00 
Said sentence to begin at the expiration of the sentence he is now serving 
in Docket No. 35636, Eastern District of Michigan 

IT IS ADJUDGED that the defendant be committed until payment of 
fine. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge 


[ Filed April 22, 1960] 


NOTICE OF APPEAL 

The Appellant, Peter Licavoli, who resides at 1154 Balfour Road, 
Grosse Pointe, Michigan, was convicted of the offense of contempt of 
Congress due to his failure to comply with a subpoena issued by the 
Senate Select Committee on Improper Activities in the Labor or Manage- 
ment Field, on March 31, 1960. The Appellant, on April 14, 1960, was 
sentenced by the Honorable Alexander Holtzoff, Judge of the United States 
District Court for the District of Columbia, to a term of six months im- 
prisonment, said sentence to commence upon the Appellant's release 
from confinement in pursuance of a sentence of thirty months imprison- 
ment imposed upon him by the Honorable Theodore Levin, Judge of the 
United States District Court for the Eastern District of Michigan, 
Southern Division. 

The Appellant is presently confined at the Federal Penitentiary 
located in Atlanta, Georgia. 
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The above named Appellant hereby appeals to the United States 
Court of Appeals for the District of Columbia from the above stated 
judgment. 
/s/ Richard C. Shadyac 
/s/ AlG. Nolan 
/s/ Joseph Lesh | 
Dated: April 20, 1960. ! 


GOVERNMENT'S EXHIBIT #5 


[ Filed June 21, 1960] 
UNITED STATES OF AMERICA 
Congress of the United States 

To Peter Licavoli, Detroit, Michigan, Greeting: 

Pursuant to lawful authority, you are hereby commanded to appear 
before the Senate Select Committee on Improper Activities in the Labor 
or Management Field of the Senate of the United States, forthwith, at 
their committee room 101, Senate Office Building, Washington, D. C., 
then and there to testify what you may know relative to the subject mat- 
ters under consideration by said committee. : 

Hereof fail not, as you will answer your default under the pains and 
penalties in such cases made and provided. | 

To to serve and return. | 

Given under my hand, by order of the committee, this 25th day of 
July on the year of our Lord one thousand nine hundred and fifty-eight. 


JOHN L. McCLELLAN, 
Chairman, Senate Select Committee on Improper 


Activities in the Labor or Management Field 
It is requested that you telephonically contact Mr. Robert F. 
Kennedy at Washington, D. C., Capitol 4-3121, extension 4828, for 
further instructions. 
[ Endorsement] 
July 28, 1958. 


I made service of the within subpena by personal service the within- 
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named Peter Licavoli, at Detroit, Mich., eighthfloor lobby, Federal 
Building, at 10:42 a.m., on the 28th day of July 1958. 
EDWARD M. JONES. 


GOVERNMENT'S EXHIBIT # 6 


[ Filed June 21, 1960] 


Peter Licavoli, duly2e 


1154 Balfour, Grosse Pointe, Mich.: 

Following up on conversation with your attorney, Mr. Louisell, 
and pursuant to subpena Served upon you, you are hereby notified to ap- 
pear in room 161, Senate Office Building, Washington, D. C., at9a.m., 
Thursday, July 31, 1958. 


ROBERT F, KENNEDY 
Chief Counsel, Senate Select Committee on 


Improper Activities in the Labor or Management 
Field. 


GOVERNMENT'S EXHIBIT #7 
[ Filed June 21, 1960] 
Detroit, Michigan, July 29, 1958, 


Robert F. Kennedy, 
Chief Counsel, Senate Select Committee on Improper 
Activities in Labor or Management Field: 


Your telegram July 29 to Peter Licavoli, 1154 Balfour, Grosse 
Pointe, Mich., is undelivered. Addressee refused to accept. 
WESTERN UNION. 


DEFENDANT'S EXHIBIT No. 1 
[ Filed May 20, 1960] | 


Hon. John L. McClellan, Chairman 

Senate Select Committee Labor-Management Affairs 

Senate Office Building 

Washington, D. C. 

Peter Licavoli by his attorney confirms oral undertaking to 5 Committee 
representatives Tierney and Alderman of August 7 and 8 respectively to 
appear before your committee on reasonable notice. 

Peter Licavoli by | 

Joseph W. Louisell, Attorney 


2366 Penobscot Building 


Cge. Wo. 2-8210 Detroit 26, Michigan 


DEFENDANT'S EXHIBIT No. 2 


[ Filed May 20, 1960] 
WESTERN UNION TELEGRAM 
DEBS68 PA479 [ Duplicate of Telephoned Telegram] 


P WYP 184 GOVT PD=SN pee ae SEP et 
WASHINGTON DC 11 512 PME | 


JOSEPH W. LOUISELL, ATTORNEY 
PENOBSCOT BLDG DET [ 2366] 


REURTEL AUGUST 9 MR LICAVOLI HAS INF ORMATION WE BELIEVE 
TO BE PERTINENT TO THE SUBJECT MATTER UNDER INQUIRY AT 
THE TIME HE WAS SUBPOENAED TO APPEAR BEFORE THE COM- 
MITTEE, HE CHOSE TO DISOBEY THE COMMITTEE'S SUBPOENA, 
REFUSED TO APPEAR, DID NOT APPEAR, AND THE COMMITTEE 
VOTED TO CITE HIM FOR CONTEMPT. THE RESOLUTION OF 
CONTEMPT IS NOW ON THE SENATE CALENDAR. IF MR. LICAVOLI 
WISHES NOW TO APPEAR VOLUNTARILY AND TESTIFY, AND SO 
REQUESTS THAT HE BE PERMITTED TO DO SO THE COMMITTED WILL 
CONSIDER SAME AND ADVISE YOU. 

JOHN L. MCCLELLAN CHAIRMAN. 


DEFENDANT'S EXHIBIT No. 3 
[ Filed May 20, 1960] 
August 12, 1958 
2:00 P.M. 
WESTERN UNION TELEGRAM 


Hon. John L. McClellan, Chairman 

Senate Select Committee Labor-Management Affairs 
Senate Office Building 

Washington, D. C. 


Reurtel August 11 Mr. Licavoli respectfully disputes the validity of 
subpoena tendered but if voluntary appearance would avoid contest of 
contempt proceedings he would appear. Without knowledge as to nature 
of questions can not speculate as to what his testimony would be but 
would be the same irrespective of date of appearance. Subject to fore- 
going he respectfully requests appointment with Committee. 

Joseph W. Louisell 


CHARGE to telephone 
WO 2-8210 


[ Filed May 20, 1960] DEFENDANT'S EXHIBIT No. 4 


WESTERN UNION TELEGRAM 
DEB264 PA 237) 1958 Aug 15 AM 11 53 (30)... 


P WyYJO16 GOVT PD-SN WASHINGTON DC 15 1114AME- 


JOSEPH W. LOUISELL- 
2366 PENOBSCOT BLDG REPORT DELIVERY DET- 


REURTEL AUGUST 12. ASI PREVIOUSLY WIRED YOU, IN THE EVENT 
MR. LICAVOLI DESIRES TO APPEAR BEFORE THE COMMITTEE 
KINDLY ADVISE ME AND THE MATTER WILL BE PRESENTED TO THE 
COMMITTEE FOR ITS CONSIDERATION- 

JOHN L. MCCLELLAN CHAIRMAN SELECT COMMITTEE ON 

IMPROPER ACTIVITIES IN THE LABOR OR MANAGEMENT 

FIELD 


DEFENDANT'S EXHIBIT No. 5 


[ Filed May 20, 1960] 
August 18, 1958 


Hon. John L. McClellan, Chairman 

Select Committee on Improper Activities 
in the Labor or Management Field 

Senate Office Building 

Washington, D. C. 


Re: Peter Licavoli 
Dear Senator McClellan: 


Your telegram of August 15, 1958 was received during my absence 
from the office. Apparently my "telegram to you of August 12, 1958 
was misleading, and I think it perhaps best that I attempt ‘to clarify the 
situation as to Mr. Licavoli's position in this letter. 


On receipt of your telegram of August 11, I consulted with Mr. 
Licavoli and advised him that it was my considered legal opinion that 
a contempt citation predicated upon the subpoena handed him on July 28, 
1958 could not succeed. I further explained to Mr. Licavoli that none- 
theless, and especially in view of his present difficulties, if it were 
possible for him to avoid contesting a contempt citation by a voluntary 
appearance before the Committee, it would be my advice that he appear. 
Moreover, it was not my disposition to encourage him otherwise than 
to appear and be of such aid to the Committee as circumstances per- 
mitted. Mr. Licavoli concurred in my mecommpendenens in the matter 
and my telegram of August 12 went forward. 


It was my intent, in that telegram, to make clear that Mr. Licavoli 
would appear voluntarily, upon reasonable notice given to me as his at- 
torney, provided such voluntary appearance would preclude contempt 
proceedings predicated upon the subpoena handed Mr. Licavoli July 28. 


If, in the light of the foregoing, the Committee desires Mr. 
Licavoli to appear before it, I will arrange for him to appear upon 
receipt of your advice that such appearance will stand in lieu and in 
place of the appearance suggested by the subpoena delivered July 28. 


Very respectfully yours 5 


/s/ Joseph W. Louisell 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBLA CIRCUIT 


No. 15764 


PETER LICAVOLI, APPELLANT 
v. 


Unirep States of AMERICA, APPELLEE 
| 
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
| 


QLIVER GASCH, 
| United States Attorney. 
CARL W. BELCHER, 
WILLIAM HITZ, 
Assistant United States Attorneys. 
| 


QUESTIONS PRESENTED 


1. Whether acting in reliance upon the erroneous advice 
of counsel is a defense to a willful default for failure to appear, 
under 2 U.S.C. § 192. 

2. Whether, under the facts of this case, appellant was 
validly “summoned” to appear before the Committee on July 
31, 1958, as charged in the indictment. 

3. Whether it was prejudicial error for government counsel 
to cross-examine appellant’s attorney (a voluntary witness for 
appellant) respecting his representation of appellant as a pro- 
spective witness before this Committee, under the particular 
facts of this case. 


169) 


Summary of Argument 
Argument: 
I. Reliance upon Advice of Counsel is not a Defense To A 
Willful Default Under 2 U.S.C. § 192 
II. Appellant Was Properly Summoned To Appear Before The 
Committee On July 31st 


Quinn v. United States, 349 U.S. 155 (1955) 

“Sinclair v. United States, 279 U.S. 263 (1929) 

Townsend v. United States, 68 App. D.C. 223, 95 F. 2d 352 (1938), 
cert. denied, 303 U.S. 664 


Cases or authorities chiefly relied upon are marked by asterisks, 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15764 


Perer Licavout, APPELLANT, 
v. 
UNITED SraTes or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On March 30, 1960, appellant, Peter Licavoli, was found 
guilty by a jury in the United States District Court on a one- 
count indictment charging contempt of Congress (2 U.S.C. 
§ 192) for willfully making default by unlawfully failing and 
refusing to appear before the Senate Select Committee on 
Improper Activities in the Labor or Management Field on 
July 31, 1958, in Washington, D.C., in response to a summons 
of the U.S. Senate issued through the aforesaid Committee 
to appear and give testimony before it (J.A. 3). i 

This Committee was created by Senate Resolutions 74, 88 
and 221 of the 85th Congress (Govt. Exs. #1, 2, 3). 

On July 25, 1958, Committee Chairman John McClellan is- 
sued a subpoena, for appellant to appear forthwith before the 
Committee in Washington, D.C., to give testimony relative to 

(1) 
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matters under its consideration. The following appears at 
the bottom of the subpoena: 


“It is requested that you telephonically contact Mr. 
Robert F. Kennedy at Wash., D.C., Capitol 4-3121, ex- 
tension 4828, for further instructions.” (Govt. Ex. 5, 
J.A. 123.) 


The subpoena was served upon appellant by Edward M. 
Jones of the Committee staff at 10:42 a.m., July 28, 1958, in 
the lobby of the 8th floor of the Federal Building in Detroit. 
When Mr. Jones approached appellant he announced, “I have 
a subpoena for you.” Appellant’s lawyer, Mr. Joseph Louisell, 
was nearby at the time and said, “Don’t take that; don’t take 
that.” After appellant had been given the subpoena by Mr. 
Jones, Mr. Louisell said to the latter, “You had no right to 
serveithere.” (J.A. 11-12). 

Pierre Salinger of the Committee staff was in Detroit when 
the subpoena was served upon appellant and he was informed 
of the service. After contacting Committee Counsel Robert 
F. Kennedy in Washington by telephone and learning that 
neither appellant nor Mr. Louisell had contacted Mr. Kennedy, 
Mr. Salinger called Mr. Louisell at the latter’s Detroit office 
about 1 p.m. the same day. Mr. Salinger identified himself as 
investigator for the Committee and said he was calling with 
reference to the subpoena which had been served that morn- 
ing on appellant. Mr. Louisell said that he considered the 
subpoena invalid because it had been served in a Federal Court 
House and that he was going to advise his client not to re- 
spond to it. Mr. Salinger replied that it was his information 
that the service was valid. Mr. Louisell said that he was then 
representing appellant in another matter (J.A. 23, 86) but 
that he was not sure that he was going to be representing ap- 
pellant in connection with the hearing in Washington. Mr. 
Salinger told Mr. Louisell that he (Salinger) was calling him 
instead of calling appellant because Mr. Salinger had knowl- 
edge that Mr. Louisell was appellant’s attorney. Mr. Salinger 
then requested Mr. Louisell to give this message to appellant: 
that this call from him (Salinger) would serve as contact with 
Mr. Kennedy [for further instructions], that the subpoena 
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said “forthwith” but that he (Salinger) had instructions to tell 
appellant to appear in Washington on July 31, at 9:00 a.m. 
and that appellant could ignore the “forthwith” aspect of the 
subpoena. Mr. Louisell told Mr. Salinger that he did not 
know whether he would deliver this message to appellant or 
not but did not refuse to. (J.A. 16-21). 

Mr. Salinger later that day talked with Mr. Louisell by 
phone. This was about 7:00 p.m. and Mr. Louisell was at 
home. Mr. Salinger told Mr. Louisell that he had been in 
touch with his office in Washington to ascertain again what 
it felt about the validity of the subpoena and that they con- 
sidered the subpoena valid. Mr. Salinger reiterated to Mr. 
Louisell, as he had done in the original conversation that day, 
that appellant would have to be in Washington on the 3lst. 
Mr. Salinger again told Mr. Louisell that he should transmit 
this message to his client. Mr. Louisell said that he still con- 
sidered the subpoena invalid, that he “would think about it,” 
that he might or might not deliver the message to his client. 
(J.A. 21-23). Mr. Salinger stated to Mr. Louisell that if 
appellant did not appear on July 31st he was taking the risk 
of being cited by the Committee for contempt of Congress. 
(J.A. 27-28). 

On the morning of July 29, 1958, Mr. Salinger sent by West- 
ern Union two identical telegrams addressed to appellant 
Peter Licavoli, one to 1154 Balfour, Grosse Point, Michigan, 
and the other to a box number in Tucson, Arizona, as follows 
(Govt. Ex. #6, J.A. 24-25): 


“Following up on conversation with your attorney, 
Mr. Louisell and pursuant to subpoena served upon 
you, you are hereby notified to appear in Room 101, 
Senate Office Building, Washington, D.C., at 9:00 a.m., 
Thursday, July 31, 1958. 

“Robert F. Kennedy, Chief Counsel 

“Senate Select Committee on 
Improper Activities in the Labor 
or Management Field” (J.A. 
124). 
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On the same day July 29, Mr. Salinger received the follow- 
ing telegram from Western Union (Govt. Ex. #7, J.A. 27): 


‘Detroit, Michigan, July 29. 

“Robert F. Kennedy, Chief Counsel, Senate Select 
Committee on Improper Activities in the Labor 
or Management Field. Detroit. 

“Your telegram July 29 to Peter Licavoli, 1154 Bal- 
four, Grosse Pointe, Michigan, is undelivered. Ad- 
dressee refused to accept. 

“Western Union.” (J.A. 124). 


On July 31, 1958, when appellant was called as a witness by 
the Committee in Washington, he did not respond to his name 
and did not physically manifest himself (J.A. 28-30, 52, 54). 

Mr. Louisell represented appellant in subsequent commu- 
nications to and from the Committee (J.A. 30-31, Appellant’s 
Br. 9-12, J.A. 125-127). 

Evidence was given by the government to the Court with- 
out the jury on “reason to call” appellant (J.A. 41-48), con- 
cerning which no point is made here by appellant. 

Mr. Louisell testified for appellant on direct examination 
as set forth in appellant’s Statement of the Case (Brief 6-12). 
This testimony bears upon this appeal in three respects: (1) 
appellant was informed by Mr. Louisell, during the day of 
July 29, that the Committee had “waived” appellant’s “forth- 
with” appearance in Washington but wanted him to appear 
on July 31; (2) appellant was advised by Mr. Louisell that, 
because of the “waiver” of “forthwith” appearance, he was 
under no legal obligation to appear before the Committee; 
(3) on July 28 and 29 and at least through August 18, 1958, 
Mr. Louisell was acting as appellant’s attorney and advising 
him in the premises. 

STATUTE AND RESOLUTION INVOLVED 


Title 2, United States Code, Section 192, 52 Stat. 942 (1938) 
provides: 


Every person who having been summoned as a witness 
by the authority of either House of Congress to give 
testimony or to produce papers upon any matter under 
inquiry before either House, or any joint committee 
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established by a joint or concurrent resolution of the 
two Houses of Congress, or any committee of either 
House of Congress willfully makes default, or who, 
having appeared, refuses to answer any question perti- 
nent to the question under inquiry, shall be deemed 
guilty of a misdemeanor, punishable by a fine of not 
more than $1,000 nor less than $100 and imprisonment 
in a common jail for not less than one month nor more 
than twelve months. 


S.Res. 74, 85th Cong., provides: 


Resolved, That there is hereby established a select 
committee which is authorized and directed to conduct 
an investigation and study of the extent to which 
criminal or other improper practices or activities are, 
or have been, engaged in the field of labor-management 
relations or in groups or organizations of employees or 
employers to the detriment of the interests of the public, 
employers or employees, and to determine whether any 
changes are required in the laws of the United States in 
order to protect such interests against the occurrence of 
such practices or activities. 


SUMMARY OF ARGUMENT 
I 


Reliance upon advice of counsel is not a defense to a willful 
default under § 192. 
II 


Appellant was bound at his peril to respond to the summons 
of the Committee to appear on July 31, 1958, and the indict- 
ment properly charged the offense. 


II 


Cross-examination by government counsel of appellant’s 
attorney, who offered himself as a defense witness, with respect 
to conversations with Committee Investigator Salinger about 
appellant as a prospective witness before this Committee, was 
material and proper as bearing upon the particular facts of 
this case. 


I 


Reliance upon advice of counsel is not a defense to a willful 
default under 2 U.S.C. § 192 


Appellant contended at the trial, and urges here, that good 
faith reliance upon advice of counsel is a defense to a willful 
default under 2 U.S.C. § 192. 

He concedes, as he must, that such reliance is not a defense 
to an unlawful refusal to answer in the companion clause of 
the same statute, citing *Sinclair v. United States, 279 U.S. 263 
(1929). However, he seeks to differentiate the criminal in- 
tent involved in the two clauses and points out that “willfully” 
appears only in the default clause and that there it should be 
given the meaning of an act done in bad faith and with an evil 
purpose, which he then argues would admit of the defense of 
advice of counsel. 

But the courts have not held that a different degree or type 
of criminal intent is involved in the two clauses of § 192 
They have held that the same simple intent—a deliberate, in- 
tentional refusal, not requiring bad faith or evil purpose—is 
sufficient under both clauses. This was decided by this Court 
with respect to refusals to answer in the first prosecution 
brought under this statute, “Chapman v. United States, 8 App. 
D.C. 302, 316-319 (1896). There a good faith reliance on 
advice of counsel was expressly rejected as a defense to an un- 
lawful refusal to answer. In so holding, this Court considered 
a refusal to answer to be a willful act and thus its definition of 
the criminal intent involved in a refusal to answer is applicable 
likewise to a willful default in the other clause. The Court 
there said: 


“But refusal upon examination to answer a pertinent 
question is in itself a deliberate and willful act; and it 
is all the more deliberate and willful when counsel has 
been taken and there has been full consideration of the 
consequences of persistence in the refusal.” (p. 319) 


This holding of this Court in the *Chapman case evidently 
met with the approval of the Supreme Court when Chapman’s 
conviction was before it on habeas corpus (Jn re Chapman, 166 
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US. 661, 672 (1897); see Quinn v. United States, 349 U.S. 
155, 165 (1955)). 

When the defense of advice of counsel for refusing to an- 
swer under § 192 was first squarely before the Supreme Court, 
it strongly rejected the contention (*Sinclair v. United States, 
279 U.S. 263, 299 (1929)): 


“There is no merit in appellant’s contention that he is 
entitled to a new trial because the court excluded evi- 
dence that in refusing to answer he acted in good faith 
on the advice of competent counsel. The gist of the 
offense is refusal to answer pertinent questions. No 
moral turpitude is involved. Intentional violation is 
sufficient to constitute guilt. There was no misappre- 
hension as to what was called for. The refusal to an- 
swer was deliberate. The facts sought were pertinent as 
a matter of law, and § 102 made it appellant’s duty to 
answer. He was bound rightly to construe the statute. 
His mistaken view of the law is no defense.” 


In the Watkins case the Supreme Court approved the *Sin- 
clair case and went on to say: 


“An erroneous determination on his part, even if made 
in the utmost good faith, does not exculpate him if the 
court should later rule that the questions were pertinent 
to the question under inquiry.” (354 U.S. 178, 208 
(1957) ) 


Precisely the same result was reached by this Court in 
Fields’ appeal from his conviction under the willful default 
clause of § 192, *Fields v. United States, 82 App. D.C. 354, 164 
F. 2d 97 (1947), cert. denied, 332 U.S. 851. There this Court 
adopted the trial Court’s* definition of the criminal intent in- 
volved in that clause: 


“The word ‘willful’ does not mean that the failure or 
refusal to comply with the order of the committee must 
necessarily be for an evil or a bad purpose. The rea- 
son or the purpose of failure to comply or refusal to 


2 Judge Holtzoff, as in the instant case. 
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comply is immaterial, so long as the refusal was de- 
liberate and intentional and was not a mere inadvert- 
ence or an accident.” 


Appellant’s reliance (Brief, p. 15) upon an admitted dictum 
in Townsend v. United States, 68 App. D.C. 223, 95 F. 2d 352 
(1988), cert. denied, 303 U.S. 664, to support his proposition 
that bad purpose is an ingredient of a willful default and that 
good faith (and advice of counsel) is a defense, is misplaced. 
This Court cited Townsend in support of its holding in *Fields; 
and cited Townsend in the Emspak case for the proposition 
that “a mistake of law is no defense, for he is bound rightly 
to construe the statute involved.” ? 

Thus the courts have decreed for both clauses of § 192 the 
same simple criminal intent—a deliberate and intentional act 
not requiring bad purpose or evil motive. For such an intent 
good faith and reliance upon advice of counsel has been held 
no defense. 

Finally, this Court in its recent decision in United States v. 
Deutch, 98 App. D.C. 356, 235 F. 2d 853 (1956), has equated 
the criminal intent involved in the two clauses of § 192, citing 
*Chapmanv. United States, supra. 


II 


Appellant was properly summoned to appear before the 
committee on July 31st 


The applicable language of § 192 is that “Every person who 
having been summoned as a witness by the authority of either 
House of Congress to give testimony * * * upon any matter 
under inquiry before any committee of either House * * * 
willfully makes default * * * shall be deemed guilty of a 
misdemeanor, * * *.” 

This Court has stated in passing upon the validity of a 
subpena: 


“Tn our day it is the idea conveyed that counts. There 
is no suggestion that appellant did not know a com- 


*Emspak v. United States, 91 App. D.C. 378, 203 F. 2d 54, 57 (1952) 
reversed on other grounds, 349 U.S. 190 (1954). 
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mand was intended, or that he was prejudiced by its not 
being precisely expressed.” Kamp v. United States, 
84 App. D.C. 187, 176 F. 2d 618 (1948), cert. denied, 
339 U.S. 957. 


Here appellant was served with the subpoena at 10:42 a.m. 
July 28 to appear “forthwith” in Washington, the subpoena 
carrying a postscript (found by the trial judge to be as much 
for the convenience of the witness as for the Committee, J.A. 
68) requesting appellant to call Committee counsel in Wash- 
ington for further instructions. 

This, appellant did not do and did not intend to do, evi- 
dently relying upon his attorney’s advice (now conceded to 
be erroneous) that the subpena was invalid because served in 
the Court House. Appellant absented himself from his office 
and possibly his home and was out of reach of his attorney 
until “office hours” of July 29 when he called his attorney. 
Appellant was then informed that the Committee had com- 
municated with his attorney that they wanted him to appear 
in Washington on July 31 at 9:00 a.m. in answer to the “forth- 
with” subpena. 

Appellant persisted in ignoring the subpena, did not ap- 
pear on July 31st and did not communicate with the Commit- 
tee until he later read about possible contempt action. 

Merely to recite the facts refutes the elaborate contentions 
appellant makes here. Clearly, appellant knew the command 
of the Committee to appear on July 31 (instead of proceeding 
without undue delay). When the Committee fixed 9:00 a.m., 
July 31, for compliance with the demands of the subpoena, it 
operated to the advantage and convenience of appellant, as 
the judge found, and he should not be heard now to assert 
prejudice. 

There was no variance between the charge and the proof, 
as contended here by appellant. The indictment, charging a 
willful default in appearance on July 31st, was on all fours 
with the proof and the judge properly denied the motion to 
acquit (J.A. 66-69). 
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Tit 
The Cross-examination of Mr. Louisell was proper. 


Appellant complains that the cross-examination of Mr. 
Louisell on the subject of his representation of appellant, and 
conversations between Mr. Louisell and Mr. Salinger thereon, 
was prejudical and requires reversal. 

The background of the cross-examination complained of is 
found in the following testimony of Mr. Salinger: 

Mr. Salinger testified that Mr. Louisell told him in their 
phone conservations of July 28, 1958, that he was then repre- 
senting appellant in another matter (J.A. 23) but that he was 
not sure that he was going to represent appellant in connection 
with the hearing in Washington (J.A. 19-20), and that he did 
not know whether he would or would not deliver Mr. Salinger’s 
message about appellant appearing on July 3lst (J.A. 21, 22). 

Mr. Salinger further testified that he informed Mr. Louisell 
at 1:00 p.m. on July 28 that he was calling Mr. Louisell instead 
of appellant about the July 3lst compliance with the subpena 
because Mr. Salinger had knowledge that Mr. Louisell was 
appellant’s attorney (J.A. 19). 

In this situation it was sought to bring out in the cross- 
examination complained of here that Mr. Louisell was, on July 
28 when the subpena was served, the attorney for appellant in 
another matter, and that Mr. Louisell had represented appel- 
lant in an earlier Congressional hearing and had discussed with 
Mr. Salinger his representation of certain clients as prospective 
witnesses before this Committee, including appellant. 

Appellant sets out most of this cross-examination verbatim 
in his brief, Argument ITI, pp. 33-36. He omits from his quo- 
tation, however, a most important part which follows after his 
quote. Mr. Louisell is there asked: 


“Q. In any one of those conversations [about other 
clients or prospective witnesses who might appear before 
the Committee], did you state to Mr. Salinger that, 
among others, Mr. Licavoli was a client of yours and had 
been for sometime. A. I don’t recall it.” (J.A. 88.) 


il 


This examination, as the Court found, was material and fully 
justified; and certainly cannot be said to be reversible error, 
as contended by appellant. 


CONCLUSION 


Wherefore, it is respectfully requested that the judgment of 
the District Court be affirmed. 


Otrver GaAscH, 

United States Attorney. 

Cari W. BELCHER, 

Wiuuram Hirz, 
Assistant United States Attorneys. 
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PETITION FOR REHEARING EN BANC 


Now comes the Appellant, Peter Licavoli, by his attorneys, 
Joseph W. Louisell and Joseph H. Lesh, in pursuance of Rule 26(a) of 
this Honorable Court, and petitions this Honorable Court for a rehear- 
ing before the entire Court upon its opinion and judgment of Febru- 
ary 16, 1961. In support of this petition, the following is shown unto 
this Honorable Court: 


(1). This Honorable Court completely overlooked, ignored, and 


disregarded the unanswerable contention (embodied in Argument II of 
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Appellant's Brief, pp. 25-33) that while the Appellant was charged with 
failing to appear and to testify on July 31, 1958, the Government proofs 
unequivocally demonstrated that the subpoena served upon the Appellant 
did not require him to appear on July 31, 1958, but rather required him 
to appear and to testify on July 29, 1958, when the Senate Select Com- 


1 
mittee was not even in session. 


(2) This Honorable Court, without any citation of authority and 
without any discussion as to how certain questions posed, upon cross 
examination, by the Assistant United States Attorney, toa defense wit- 
ness could be either relevant or material to any issue or could in any 
way reflect upon the credibility of the witness, brushed aside, ina 
brief paragraph, the contention (embodied in Argument III of Appellant's 
Brief, pp. 33-38) that the questions were intended to and did in fact 
prejudice the Appellant by their insinuation that the Appellant was a 
"racketeer'' who had previously been called to testify before the so- 
called "Kefauver"' Committee (see United States v. Gross, 276 F.2d 
816 (C.C.A. 2)). 


(3) This Honorable Court, with respect to the contention (em- 
bodied in Argument I of Appellant's Brief, pp. 18-25) that the Lower 


Court erred when it refused to instruct that reliance upon advice of 


counsel was a defense, did: 


a. Totally misconceive the Appellant's legal position, which 
was explicitly set forth at Page 2 of the Reply Brief, when this Honor- 
able Court erroneously observed at Page 2 of the Opinion that". . . but 
an essential part of his premise [appellant] is that an evil motive, 
which can be negatived by bona fide advice of counsel, is an element of 


‘wilfully' under this statute." 


b. Totally fail to subscribe to the pronouncement in United 
States v. Murdock, 54 S.Ct. 223, 290 U.S. 389, wherein the Supreme 
Court of the United States expressly recognized that while wilfulness 


1 The Senate Select Committee was in recess from duly 18 to July 31, 1958 
(see P. 50, Joint Appendix and also Part 34, Hearings before the Select Com- 
mittee on Improper Activities in the Labor or Management Field aes States 
Government Printing Office, 1958) ). 
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is an element of the offense of wilful default, it is not an element of the 
offense of refusal to answer pertinent questions, as to the latter of which 


offenses reliance upon advice of counsel is admittedly not a defense. 


c. Misconceive the rationale of Quinn v. United States, 75 
S.Ct. 668, 349 U. S. 155, in that this Honorable Court concluded that the 
offense of refusal to answer pertinent questions includes a specific 
intent, whereas the Supreme Court of the United States merely deter- 
mined in Quinn, supra, that the Government need only establish a general 
criminal intent (mens rea) in order to sustain a conviction for the offense 


of refusal to answer pertinent questions. 


d. Overlook its own decision, Townsend v. United States, 95 
F.2d 352, 68 App. D.C. 223, wherein this Honorable Court expressly 
recognized that reliance upon advice of counsel is a defense to the 


offense of wilful default. 


CONCLUSION 


Wherefore, Appellant respectfully prays that this Honorable Court 


reconsider its Opinion and order a rehearing en banc. 


JOSEPH W. LOUISELL 


1518 K Street, N. W. 
Washington, D.C. 


Counsel for Appellant 
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REPLY BRIEF FOR APPELLANT 


As the Brief for Appellee makes little effort by persuasion and 


none by citation of authority "'to come to grips" with the issues raised 
and discussed in Arguments I and II of the Brief for Appellant, remarks 
herein made will be directed exclusively to the fallacious reasoning 
urged upon this Honorable Court by the Government in opposition to 

the Appellant's contention, as embodied in Argument I of the Brief for 
Appellant, that the Lower Court erred in refusing to instruct the jury 
that reliance upon erroneous advice of counsel was a defense to the 
offense of wilful default in violation of 2 U.S.C., Sec. 192, R.S. 102 

(52 Stat. 942). 


2 


Notwithstanding the grossly misleading and totally unsupported 
assertion to the contrary made at Pages 2 and 3 of Argument I of the 
Brief for Appellee, Appellant has never espoused and does not now es- 
pouse the theory that the term "wilfully," as it appears in 2 U.S.C., Sec. 
192, R.S. 102 (52 Stat. 942), connotes "evil or bad purpose."' What Ap- 
pellant does contend is that while the term "wilfully,'' as contained in 
2 U.S.C., Sec. 192, R.S. 102 (52 Stat. 942) is not equitableto an "evil or 
bad purpose," it nonetheless connotes, as was recognized by this Honor- 
able Court in Townsend v. United States, 95 F.2d 352, 68 App. D.C. 223, 
a specie of specific intent, and that, as was recognized by the Supreme 
Court with respect to another offense in Williamson v. United States, 28 
S.Ct. 163, 207 U.S. 425, and by this Honorable Court with respect to the 
very offense herein involved in Townsend v. United States, supra, a good 
faith reliance upon erroneous advice of counsel is a valid defense to an 
offense which requires proof of a specific intent (as distinguished from 
general criminal intent, a state of mind often described by the phrase, 


mens res) (see pp. 21-24 of Brief of Appellant). 


An analysis of the various cases cited in Argument I of the Brief 
for Appellee quickly leads to the conclusion that none of them in any 
way militates against the validity of the position assumed in Argument I 


of the Brief for Appellant. In fact, with the exception of Fields v. United 
States, 164 F.2d 97, 82 App. D.C. 354, which did not, despite the asser- 
tion to the contrary found at Page 2 of Argument I of the Brief for Appel- 


lee, involve the question of reliance upon erroneous advice of counsel, 
not one — and we repeat for emphasis — not one of the cases upon 
which the Government places reliance was concerned with the offense 
of wilful default, but rather each dealt with the separate and distinct 
offense of refusal to answer pertinent questions, an offense, unlike the 
one with which the: Appellant is herein charged, which, as was recog- 
nized by the Supreme Court in United States v. Murdock, 54 S.Ct. 223, 


——=—’ 
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290 U.S. 389, in its discussion of the earlier case of Sinclair v. United 
States, 49 S.Ct. 268, 279 U.S. 263, does not contain, as an element, the 


specific intent described as wilfulness. ‘ 


Respectfully submitted, 


JOSEPH LESH 


1518 K Street, N.W.. 
Washington, D.C. | 


Attorney for Appellant 


Of Counsel: 


Ivan E. Barris 
2366 Penobscot Building 
Detroit 26, Michigan 


| 

1 tn Quinn v. United States, 75 S.Ct. 668, 349 U.S. 155, the Supreme Court 
held, at 75 S.Ct. 674, that Section 2 U.S.C., Sec. 192, R.S. 102 (52 Stat. 942), 
insofar as the offense of refusal to answer pertinent questions was involved, 
"like the ordinary federal criminal statute," merely required the Government 
to prove mens res. There is nothing in Quinn, supra, to suggest that the Supreme 
Court was abandoning its earlier position, as announced in United States v. Mur- 
dock, supra, that the offense of refusal to answer pertinent questions does not 
contain as an element thereof the specific intent described as wilfulness. United 
States v. Deutch, 235 F.2d 853, 98 App. D.C. 356, is but recognition by this Honor- 
able Court of the position of the Supreme Court in Quinn, supra. 


